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IX  JUNE  1977  the  North  Carolina 
General  Assembly,  in  its  concern  to 
help  North  Carolina  students  achieve 
the  minimal  skills  and  knowledge 
necessar)  to  function  in  society,  en- 
acted ,i  minimum-competenc)  testing 
program. 

Over  fort)  Mates  have  adopted  com- 
petency testing  programs,  rheobvious 
reason  foi  this  widespread  movement 
is  public  concern,  derived  from  the 
number  of  high  school  graduates  who 
lack  even  the  mosl  bask  skills,  that  "so- 
cial promotion"  has  gotten  out  of  hand. 

Other  information  on  declining  per- 
formance has  added  to  the  public  anxi- 
ety. Secretar)  of  HEW  Joseph  Califano 
recenth  reported  on  a  surve)  oi 
seventet  n-\eat -olds  In  the  National 
Assessment  of  Educational  Progress: 
— More  than  12  per  cent  were  func- 
tionally illiterate; 
— (  tail)  34  per  cent  could  determine  the 

mosi  economical  si/e  oi  a  product; 
— Only   10  per  cent  could  calculate  a 

simple  taxi  fare;  and 
— Onl)  53  pei  cent  were  aware  that  the 

President  does  not  appoint  members 

Oi  Congress. 

The  testing  program  mandated  by 
the  General  Assembly  clearly  was  de- 
signed to  assure  that  high  school 
graduates  will  achieve  at  least  a  minimal 
competence.  The  legislation  required 
that   no   high   school   student   would 


(continued  on  p.  9) 


LEGAL 
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DEFINING 

RESIDENCY 

FOR  PUPIL 

ASSIGNMENT 

Elizabeth  C.  Bunting 


MOSI  STATES  AUTHORIZE  the 
local  board  of  education  to  determine 
the  assignment  of  students  to  specific 
schools  within  a  school  system.  The 
limit s  on  this  authorit)  are  usually 
spelled  out  in  state  statutes,  as  the)  are 
in  North  Carolina;  these  laws  provide 
i hat  an)  child  who  lives  permanently 
within  a  particular  school  district  is  eli- 
gible to  attend  that  school.  In  this  wa\. 
residenc)  is  defined  lor  public  school 
pin  poses.1 

Since  most  school  children  do  live 
with  their  parents  and  since  children 
under  eighteen  are  considered  to  be 
minors  in  most  jurisdictions,  thus  tak- 
ing the  residence  of  their  parents. 
school  boards  turn  to  the  parents'  resi- 
dence to  establish  the  child's  residence. 
Nearly  always,  this  determination  has 
been  simple,  and  pupil  assignments 
have  been  routine  administrative  mat- 

(continued  on  p.  14) 


The  North  Carolina  law,  G.S.  115-163,  is 
lar  to  most  state  statutes  on  student  assign- 
is    li  is  reproduced  on  page  15. 


Michael  R.  Smith 


RECENT  EVIDENCE  indicates  that 
despite  substantial  increases  in  finan- 
cial support  for  schools  in  the  last  de- 
cade, students  who  graduate  from  high 
school  today  are  less  literate  and  have 
fewer  basic  educational  skills  than  their 
predecessors.  Achievement  test  scores 
reveal  that  "the  academic  ability  of 
schoolchildren  declined  almost  unre- 
mittingly in  the  second  half  of  the 
1960's  and  the  first  half  of  the  1970V1 
Verbal  and  mathematics  scores  on  col- 
lege entrance  examinations  (SATs) 
have  declined  steadily  since  1964.2  The 
most  recent  SAT  scores  for  North 
Carolina  high  school  students  continue 
to  be  among  the  nation's  lowest.3  The 
failure  rate  of  North  Carolina  draftees 
who  took  the  selective  service  mental 
examinations  was  one  of  the  highest 
among  the  fifty  states.4  A  significant 


1.  Armbrusler,  The  More  We  Spend,  The 
Less  Children  Learn,  The  New  York  Times 
Magazine.  August  28.  1977,  p.  9. 

2.  Giamatti,  Sentimentality,  39  Yale 
Alumni  Magazine  17  (January  1976). 

3.  N.C.  Pupils  Trail  South  in  SAT  Tests, 
News  and  Observer  (Raleigh),  September 
30,  1977. 

4.  N.C.  Department  of  Public  In- 
struction, How  North  Carolina  Ranks 
Educationally  Among  the  50  States  26 
(November  1975);  N.C.  Report  Compares 
State's  Schools  With  Nation's,  News  and  Ob- 
server (Raleigh),  January  1,  1974. 
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number  of  high  school  students  and  graduates  are 
"unable  to  read  job  application  forms,  driver's  license 
examinations  and  newspaper  want  ads  or  to  distin- 
guish between  medicine  bottles  by  reading  simple  la- 
bels."5 Public  schools  have  been  accused  of  defrauding 
parents  and  students  by  lowering  academic  standards 
and  giving  diplomas  to  illiterates.  Consequently,  citi- 
zens and  parents  have  demanded  accountability  and 
higher  graduation  standards  from  their  schools. 

North  Carolina*5  has  joined  many  other  states  in 
responding  to  the  failure  of  schools  to  provide  some 
students  with  basic  educational  skills  before  awarding 
them  high  school  diplomas.  To  make  "the  education 
system  accountable  to  the  public,"  the  1977  North 
Carolina  General  Assembly  created  a  Competency 
Test  Commission  to  devise  a  test  to  "assure  that  all  high 
school  graduates  possess  those  minimum  skills  and 
that  knowledge  thought  necessary  to  function  as  a 
member  of  society  .  .  .  .  "7  The  test  questions  drafted 
by  the  Commission  require  the  "functional"  applica- 
tion of  eighth-grade  level  mathematical  and  reading 
skills.  Students  will  be  tested,  for  example,  on  then- 
ability  to  read  labels  on  medicine  bottles  and  calculate 
sales  tax.8  The  questions  are  intended  to  measure  only 
the  basic  survival  skills  that  should  be  provided  by  a 
minimal  education. 

Beginning  this  fall  in  North  Carolina,  the  compe- 
tency test  will  be  administered  to  all  high  school 
juniors.  Handicapped  students  enrolled  in  special 
education  classes,  however,  may  be  exempted. H  Stu- 
dents with  passing  scores  on  the  competencv  test  will 
receive  a  high  school  diploma,  if  they  have  satisfactor- 
il\  ( ompleted  all  other  state  and  local  course  require- 
ments. Students  who  satisfactorily  complete  their 
course  and  attendance  requirements  but  fail  the  com- 
petencv lest  will  receive  a  certificate  of  attendance 
instead  of  a  diploma.1"  A  student  who  fails  the  test 


5.  Armbruster.  supra  note  1,  at  9-10. 

6.  N.C.  Gen.  Stat.  §§  115-320.6  through  -320.13  (1978). 

7.  N.C.  Gen.  Stat.  §  1 15-320.6  ( 1978). 

8.  One  question  from  the  trial  competencv  test  depicted  a  movie 
marquee  that  said:  "Show  starts  at  8  p.m."  The  students  were  asked: 
"If  Cathy  arrives  at  the  Star  Theater  at  6:45  p.m.,  how  long  must  she 
wait  for  the  show  to  start?"  News  and  Observer  (Raleigh),  August  2 1 . 
1978. 

9    N.C.  Gen.  Stat.  §  1 15-320.8(d)  (1978). 
Hi.   As  part  of  its  new  competence  testing  plan.  Virginia  may 
create  four  diplomas  that  indicate  four  specific  levels  of  perfor- 
mance bv  students.  20  Education  U.S.A.  52  (August  28,  1978). 
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must  be  given  remedial  instruction  and  three  more     a 
opportunities  to  pass  before  his  class  graduates.11  He     I 
may  continue  to  take  the  competency  test  until  he 
reaches  age  twenty-one. 

The  effect  of  the  distinction  between  a  high  school  j 
diploma  and  a  certificate  of  attendance  is  still  uncer- 
tain. Although  the  certificate  of  attendance  will  proba- 
bly be  recognized  for  admission  into  trade  or  voca-  j 
tional  schools,  it  is  unclear  whether  it  will  satisfy  the 
diploma  requirement  for  admission  into  an  institution 
of  higher  education.12 

Notwithstanding  public  support  for  increased  edu-  ' 
cational  accountability.13  certain  professional 
educators  and  members  of  the  black  community  ques- 
tion the  merits  of  competency  testing.  Some  educators 
view  competency  testing  as  a  means  of  "restoring  cred- 
ibility to  the  high  school  diploma,  ending  social  gradu- 
ation and  promotion,  and  blunting  the  edge  of  mal- 
practice suits  initiated  by  parents  and  children  against 
local  school  boards."14  But  others  argue  that  it  is  an 
unfair  attempt  to  reduce  the  complexity  of  learning  to  j 
a  simple  checklist.15  The  black  community  is  also  di- 
vided in  its  response  to  competency  testing.  The 
NAACPand  the  National  Urban  League,  for  example, 
argue  that  the  testing  is  culturally  biased  and  will  un- 
fairly deprive  black  students  of  a  high  school  diplo-  i 
ma."  Other  black  leaders  respond  that  having  to  de- 
monstrate competence  in  the  basic  skills  before  they 
receive  a  high  school  diploma  is  important  if  blacks  are 
to  be  self-reliant.17  As  part  of  his  national  Push  to  Excel  \ 
program,  the  Reverend  Jesse  Jackson  for  several  years 
has  called  for  "a  national  program  of  competency  tests 
of  the  basic  skills  in  mathematics,  science,  health,  social 
sciences  and  English  which  all  students  must  pass  be- 


11. N.C.  Board  of  Education  Regulation  .0105  (August  10,  1978). 

12.  N.C.  Board  of  Education  Regulation  .0104  (fc)(3)  (August  10, 
1978).  If  the  certificate  of  attendance  is  not  acceptable  for  admission 
into  an  institution  ol  higher  education,  then  college  and  university 
officials  must  decide  whether  alternative  forms  of  high  school 
equivalency  will  be  recognized.  Officials  must  decide,  for  example, 
whether  the  technical  institutes,  the  community  colleges,  and  the 
branches  of  the  university  system  yvill  continue  to  recognize  a  pass- 
ing score  on  the  General  Education  Development  (GED)  test  as  lire 
equivalent  of  a  high  school  diploma.  See  University  Cautious  on  Test, 
Chapel  Hill  Newspaper.  August  20,  1978;  SkiUs  Test  May  Have 
Loophole,  News  and  Observer  (Raleigh),  August  15,  1978. 

13.  See  Ebel,  The  Case  for  Minimum  Competency  Testing,  59  Phi 
Delta  K  \ppan  546  (1978). 

14.  Deane  &  Walker,  Florida1*  Basic  Skills  Test,  and  Why  Everybody 
Likes  It,  165  Ameri.  vn  Sc  hool  Bd.  J.  28  (May   1978). 

15.  Douglas, Minimum  Competent^  Testing.  12Co\ti'\<  i  1  (Wintei 
1978);  Competency  Tests:  New  Furor  in  Schools,  U.S.  News  &  World 
Report,  (February  6,  1978).  The  National  Education  Association, 
for  example,  has  urged  that  standardized  tests  no  longei  be  used  in 
evaluating  students.  20  Education  U.S.A.  2  (September  5,  1977). 

16.  Competency  Testing  Divuies  N.C.  Blacks,  News  and  Observer 
(Raleigh),  August  20,  1978. 

17.  Id. 
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fore  being  graduated  from  high  school."18  In  North 
Carolina,  Howard  Lee,  the  only  black  cabinet-level 
officer  in  the  state's  history,  has  agreed  that  if  students 
I  cannot  pass  the  competency  test,  they  probably  cannot 
survive  life.19  The  social  policy  issues  raised  by  compe- 
tency testing  are  obviously  manifold  and  complex. 

In  addition  to  this  policy  debate,  the  results  of  a 
statewide  trial  test  last  spring  suggest  that  legal  chal- 
lenges to  North  Carolina's  competency  testing  are  in- 
evitable. Forty  per  cent  of  the  black  high  school  juniors 
who  took  the  test  failed  to  answer  70  per  cent  of  the 
reading  questions  correctly,  compared  with  9  per  cent 
of  the  white  students.  In  mathematics  85  per  cent  of 
the  blacks  answered  less  than  70  per  cent  correctly, 
compared  with  38  per  cent  of  the  whites.2"  A  state 
NAACP  education  task  force  and  the  Durham  Coali- 
tion for  Quality  Education  are  considering  a  court 
challenge  to  the  program.21  The  precise  form  and 
emphasis  of  the  anticipated  challenges  is  uncertain, 
but  the  following  four  independent  legal  theories  are 
likely  to  be  raised:  The  test  will  result  in  ( 1)  a  denial  of 
equal  protection  of  the  law,  (2)  a  violation  of  Title  VI  of 
the  1964  Civil  Rights  Act,  (3)  a  denial  of  procedural 
due  process,  and  (4)  a  denial  of  substantive  due  pro- 
cess. This  article  examines  each  of  the  four  arguments 
against  the  North  Carolina  competency  testing  pro- 
gram. 

EQUAL  PROTECTION 

The  most  frequently  voiced  objection  against  com- 
petency testing  is  that  ii  will  unlawfully  discriminate 
against  minority  students  in  violation  of  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment.  Critics 
contend  that,  because  of  unequal  educational  oppor- 
tunities and  test  bias,  a  disproportionate  number  of 
minority  students  will  fail  and  not  be  awarded  high 
school  diplomas.  Providing  remedial  instruction  after 
a  student  fails  the  test  does  not  overcome  the  initial 
objection,  the  critics  say,  because  this  instruction  will 
result  in  a  racial  grouping  or  classification  that  consti- 
tutes a  denial  of  equal  protection.  To  resolve  an  equal 
protection  challenge  against  the  competency  testing 
program,  the  courts  will  probably  look  to  several  Unit- 
ed States  Supreme  Court  cases  in  which  equal  protec- 
tion challenges  have  been  raised  against  other  types  of 
testing  programs. 

To  prove  a  denial  of  equal  protection,  a  plaintiff 


must  demonstrate  that  the  purpose  of  a  particular 
state  action  is  to  discriminate  against  the  minority  from 
which  he  comes  or  that  the  action  bears  no  rational 
relationship  to  any  legitimate  state  interest.22  The 
United  States  Supreme  Court,  in  Washington  v.  Davis,23 
held  that  a  police  department  requirement  that  all 
recruits  pass  a  test  that  measured  basic  verbal  and 
reading  skills  was  not  unconstitutional  merely  because 
it  had  a  racially  disproportionate  impact.  For  the  re- 
quirement to  be  unconstitutional,  the  challenger  must 
prove  that  it  had  a  racially  discriminatory  purpose.24  A 
law  that  is  neutral  on  its  face,  according  to  the  Court, 
does  not  deny  any  person  equal  protection  of  the  law 
"simply  because  it  may  affect  a  greater  proportion  of 
one  race  than  another."25  The  Supreme  Court  upheld 
the  use  of  the  personnel  test  after  finding  that  it  bore  a 
rational  relationship  to  the  police  department's  legiti- 
mate interest  in  determining  whether  applicants  had 
the  communicative  abilities  required  by  the  police- 
man'sjob.  Similarly,  the  United  States  Supreme  Court, 
in  NEA  v.  South  Carolina,2*  recently  affirmed  a  three- 
judge  lower  court's  holding  that  the  use  of  the  National 
Teachers'  Examination  (NTE)  for  certifying  teachers 
and  setting  salary  schedules  did  not  discriminate 
against  blacks  in  violation  of  the  equal  protection 
clause.27  The  Court  found  that  the  plaintiffs  had 
shown  no  discriminatory  intent  even  though  they  had 
shown  that  the  defendant  officials  knew  that  using  the 
NTE  would  disqualify  a  far  greater  percentage  of 
black  applicants  than  white  applicants.  It  found  the 
state's  use  of  the  NTE  constitutional  because  the  test  is 
rationally  related  to  the  legitimate  state  interest  in  as- 
suring that  teachers  have  a  minimum  level  of  compe- 
tence and  in  providing  financial  incentives  for  teacher 
improvement.  Both  of  these  cases  are  important  in 
analyzing  an  equal  protection  challenge  to  the  compe- 
tency testing  program. 


IK.   Bishop  H  H.  Brookins,  National  Board  Chairman  of  Push  to 
Keel  i  1978)  (national  solicitation  letter) 

1 9.  Competency  Tests  Boon  to  Education,  says  Lee,  News  and  Observer 
(Raleigh),  August  27,  1978. 

20.  Tests  Show  Many  Students  Poor  in  Math,  News  and  Observer 
(Raleigh).  August  8,  1978. 

21.  NAACP  May  Test  Competency  Exam,   News  and  Observer 
(Raleigh).  August  8,  1978. 


22.  If  a  plaintiff  proves  that  the  purpose  of  a  particular  state 
action  is  to  discriminate  against  a  minority,  then  the  action  will  be 
subjected  to  strict  scrutiny  and  upheld  against  an  equal  protection 
attack  only  if  it  furthers  a  compelling  state  interest. 

23.  426  U.S.  229(1976). 

24.  The  impact  of  Washington  v.  Davis  is  unclear  because  "an 
invidious  discriminatory  purpose  may  often  be  inferred  from  the 
totality  of  the  relevant  facts,  including  the  fact,  if  it  is  true,  that  the 
[state  action]  bears  more  heavily  on  one  race  than  another."  Id.  at 
242. 

25.  Id. 

26.  93  S.  Ct.  756  (1978),  affg  mem.,  U.S.  v.  South  Carolina,  15 
Empl.  Prac.  Dec.  6585  (1977). 

27.  The  requirement  that  applicants  for  a  North  Carolina 
teacher's  certificate  receive  a  particular  score  on  the  NTE  was  origi- 
nally held  unconstitutional  by  a  three-judge  court's  finding  that  the 
test  had  a  disproportionate  racial  impact,  but  that  judgment  has 
been  vacated  in  light  of  the  "racially  discriminatory  purpose"  stan- 
dard announced  in  Washington  v.  Davis.  United  States  v.  North 
Carolina,  400  F.  Supp.  343  (E.D.N.C.  1975),  vacated,  425  F.  Supp. 
789  (E.D.N.C.  1977).  The  North  Carolina  Attorney  General,  in  the 
reopened  case,  has  argued  that  NEA  v.  South  Carolina  is  controlling. 
The  state's  motion  for  summary  judgment  is  pending. 
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Notwithstanding  the  Competency  Test  Commis- 
sion's careful  screening  of  the  test  for  cultural  bias,  it 
seems  clear  that  many  more  blacks  than  whites  will  fail 
the  actual  test.  (In  the  trial  test,  blacks'  failure  rate  was 
four  times  higher  than  white  students'  failure  rate  in 
reading  and  over  twice  as  high  in  math.)  The  United 
States  Supreme  Court,  in  Washington  v.  Davis  and  NE A 
v.  South  Carolina,  declared  that  a  testing  program  that 
has  a  racially  disproportionate  impact  does  not  violate 
the  equal  protection  clause  unless  it  reflects  a  racially 
discriminatory  purpose.  Critics  of  North  Carolina's 
competency  testing  program  have  offered  no  evidence 
that  the  General  Assembly  intended  to  discriminate 
against  blacks  by  requiring  all  students  to  pass  the 
competency  test  before  they  receive  a  high  school  di- 
ploma. Indeed,  the  competency  test  is  an  attempt  to 
eliminate  the  fraud  practiced  against  all  students  who 
are  graduated  illiterate.  It  is  designed  to  make  the 
schools  accountable  to  the  public  for  results  and  is 
basically  no  different  from  the  perfectly  legal  and 
necessary  testing  that  occurs  in  schools  every  day.  Con- 
sequently, a  court  that  relies  on  these  cases  should 
uphold  the  North  Carolina  competency  testing  pro- 
gram against  an  equal  protection  challenge  because 
the  program  is  rationally  related  to  the  legitimate  state 
interest  in  assuring  that  students  who  receive  a  high 
school  diploma  have  minimum  competence. 

Or  the  courts  might  uphold  the  competency  testing 
program  by  distinguishing  it  from  the  ability-grouping 
found  in  a  few  cases  in  which  the  courts  have  held  that 
minority  students  placed  in  special  classes  according  to 
standardized  test  scores  have  been  denied  equal  pro- 
tection of  the  laws.  The  educational  policy  of  placing 
students  in  classes  according  to  present  learning  ability 
is  a  form  of  tracking.  Standardized  achievement  and 
intelligence  test  scores  have  traditionally  been  a  strong 
consideration  in  placing  students.  Such  tracking  pro- 
grams are  theoretically  intended  to  include  remedial 
and  compensatory  education  to  enrich  the  experiences 
of  lower-track  students  as  well  as  promote  movement 
between  tracks.  Significantly,  the  federal  courts  have 
declared  that  ability-grouping,  or  tracking,  is  not  un- 
constitutional per  se.28  Even  though  the  equal  protec- 
tion clause  forbids  classifications  that  result  in  dispa- 
rate treatment,  if  a  "classification  is  reasonably  related 
to  the  purposes  of  the  governmental  activity  involved 
and  is  rationally  carried  out,  the  fact  that  persons  are 
thereby  treated  differently  does  not  necessarily  of- 
fend."29 Furthermore,  although  a  few  courts  have 


28.  Stell  v.  Savannah-Chatham  County  Bd.  of  Educ.  333  F.2d  55, 
61-62  (5th  Cir.  1964),  cert,  denied,  379  U.S.  933  (1964);  Board  of 
Educ.  v.  HEW.  396  F.  Supp.  203.  238  (S.D.  Ohio  197 5), modified,  532 
F.2d  1070  (6th  Cir.  1976);  Hobson  v.  Hansen,  269  F.  Supp.  401,  51 1 
(D.D.C.  I967),affd.  sub.  nam.,  Smuck  v.  Hobson,  408  F.2d  175  (D.C. 
Cir.  1969). 

29.  Hobson  v.  Hansen,  269  F.  Supp.  401,  511  (D.D.C.  1967). 


found  that  certain  ability-grouping  programs  have  re- 
suited  in  a  denial  of  equal  protection,  most  courts  have     j 
upheld  the  use  of  standardized  test  scores  for  assign-    A< 
ing  students  to  special  classes  on  the  grounds  that  V ! 
whether  to  use  them  is  an  educational  policy  decision 
that  the  courts  consider  themselves  unqualified  to  de- 
cide.30 

In  those  few  instances  when  ability-grouping  has 
been  found  to  result  in  a  denial  of  equal  protection,  a 
clear  pattern  has  emerged.  Traditionally,  to  prove  a 
denial  of  equal  protection  a  plaintiff  must  prove  that  a 
particular  classification  bears  no  rational  relationship 
to  any  legitimate  state  interest.31  However,  because  of 
a  special  concern  for  minority  groups,  a  few  courts 
have  rejected  that  standard  and,  after  the  plaintiff  has 
established  a  possible  or  prima  facie  case  of  an  equal 
protection  denial,  have  shifted  the  burden  of  proof  to 
school  authorities  to  demonstrate  a  rational  justifica- 
tion for  a  tracking  classification.  To  establish  a  prima 
facie  denial  of  equal  protection  and  thereby  shift  the 
burden  of  proof  to  the  school,  the  plaintiff  must  estab- 
lish three  elements:32  (1)  that  racial  imbalance  exists 
between  the  tracks,  (2)  that  placement  in  lower  tracks 
results  from  substantial  reliance  on  scores  from  a  cul- 
turally biased  test,  and  (3)  that  students  are  injured 
because  of  an  inadequate  remedial  program  that  per- 
manently keeps  them  in  the  lower  tracks. 

The  competency  testing  program  has  several  critical 
features  that  distinguish  it  from  the  fact  pattern  that    ( 
has  emerged  in  the  few  ability-grouping  programs  that 
have  been  found  to  cause  a  denial  of  equal  protection. 
The  courts,  because  of  their  traditional  deference  in 


30.  See  Slell  v.  Savannah-Chatham  County  Bd.  of  Educ,  333  F.2d 
55,  61-62  (5th  Cir.  1964);  Miller  v.  School  District.  256  F.  Supp.  370, 
375  (D.S.C.  1966);  Comment,  Segregation  of  Poor  and  Minority  Chil- 
dren into  Classes  for  Retarded  by  the  Use  of  IQ  Tests,  71  Mich.  L.  Rev. 
1212,  1222  (1973). 

31.  The  courts  have  not  always  defined  yvhich  equal  protection 
standard  applies  in  tracking  cases.  Inf.  v.  Riles,  343  F.  Supp.  1306 
(N.D.  Cal.  1972),  affd,  502  F.2d  963  (9th  Cir.  1974),  the  rational- 
relationship  standard  was  expressly  applied,  whereas  the  court  in 

Hobson  v.  Hansen,  269  F.  Supp.  401,  (D.D.C.  1967),  without 

reference  to  any  standard,  used  a  balancing  test.  The  unresolved 
issue  is  whether  a  tracking  classification  is  suspect  or  involved  a 
fundamental  right  that  required  an  application  of  the  compelling- 
state-interest  standard.  Since  education  is  not  among  the  constitu- 
tionally protected  rights  that  will  cause  a  court  to  depart  from  the 
rational-relationship  standard  [San  Antonio  lndep.  School  Dist. 
v.  Rodriguez,  411  U.S.  1  (1973)],  the  stricter  scrutiny  of  the 
compelling-state-interest  standard  probably  should  not  be  applied 
unless  abilitv  groupings  are  considered  racial  classifications.  But 
whatever  the  standard  that  the  courts  ultimately  agree  on.  n  will 
probably  be  applied  in  cases  that  raise  equal  protection  challenges  to 
competency  testing. 

32.  Board  of  Educ.  v.  HEW,  396  F.  Supp.  203  (S.D.  Ohio  1975); 
P.  v.  Riles,  343  F.  Supp.  1306  (N.D.  Cal.  1972),  affd,  502  F.2d  963 
(9th  Cir.  1974);  Hobson  v.  Hansen,  269  F.  Supp.  401  (D.D.C.  1967). 
See,  e.g.,  Note,  The  Legal  Implications  of  Cultural  Bias  in  the  Intelligence 
Testing  of  Disadvantaged  School  Children,  61  Geo.  L.  Rev.  1027,  1032- 
35  (1973);  Note,  Limiting  the  Use  of  Standardized  Intelligence  Tests  for 
Ability  Grouping  in  Public  Schools,  51  N.C.  L.  Rev.  1564  (1973). 
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matters  of  educational  policy,  are  unlikely  to  declare 
competency  testing  unconstitutional  per  se.  However, 
the  trial  competency  test  given  in  North  Carolina 
suggests  that  the  actual  test  will  have  a  disproportion- 
ate racial  impact.  It  can  be  argued  that  such  a  result 
satisfies  the  first  element  of  proving  a  prima  facie  case 
of  a  denial  of  equal  protection  in  an  ability-grouping 
program,  i.e.,  racial  imbalance.  But  the  design  of  the 
North  Carolina  competency  testing  program  makes  it 
extremely  difficult  to  establish  the  other  two  elements 
necessary  to  establish  a  prima  facie  denial  of  equal 
protection — reliance  on  scores  of  a  culturally  biased 
test  and  proof  of  injury  to  the  student  because  of  per- 
manent location  in  a  special  remedial  program. 

Proving  that  the  North  Carolina  competency  test  is 
culturally  biased  will  be  extremely  difficult  for  plain- 
tiffs who  allege  that  reliance  on  the  scores  of  a  cultur- 
ally biased  test  to  deprive  students  of  a  high  school 
diploma  establishes  the  first  element  of  a  prima  facie 
denial  of  equal  protection.  The  Competency  Test 
Commission  carefully  screened  the  trial  test  for  cul- 
tural bias  last  spring.  A  cultural  bias  subcommittee  of 
that  commission  eliminated  some  questions  and  re- 
wrote others  in  a  comprehensive  effort  to  eliminate 
any  cultural  bias  from  the  competency  test.  Critics  who 
claim  that  the  test  is  culturally  biased  have  so  far  pre- 
sented no  evidence  to  substantiate  their  allegations. 

It  also  is  extremely  unlikely  that  critics  of  the  compe- 
)  tencv  testing  program  will  be  able  to  establish  the  other 
element  necessary  to  establish  a  prima  facie  denial  of 
equal  protection — proof  of  injury  to  the  student  be- 
cause of  permanent  location  in  a  special  remedial  pro- 
gram. Unlike  their  counterparts  in  the  cases  in  which 
ability-grouping  programs  have  been  found  uncon- 
stitutional, the  students  who  fail  the  North  Carolina 
competenc)  test  will  not  be  separated  from  the  general 
student  population  and  placed  in  special  remedial 
programs.  Instead,  they  will  probably  receive  greater 
individual  instruction  or  be  required  to  substitute  a 
remedial  math  or  English  class  for  an  elective  class.33 
The  result  is  that  competency  testing  in  North 
Carolina  is  an  assessment  tool  similar  to  the  perfectly 
legal  forms  of  testing  already  being  done  by  the 
schools.  Because  the  separation  of  the  students  who 
fail  the  test  from  those  who  pass  is  so  insignificant,  it 
will  be  very  difficult  to  prove  that  they  are  deprived  of 
any  equal  educational  opportunity. 

Moreover,  the  requirement  of  the  North  Carolina 
competency  testing  statute  that  remedial  instruction 
be  given  those  who  do  not  meet  the  minimum  stan- 
dards for  graduation''4  makes  it  unlikely  that  students 


who  fail  the  test  will  receive  the  injury  necessary  to 
establish  a  prima  facie  denial  of  equal  protection.  Such 
a  specific  legislative  declaration  and  program  was  not 
available  to  help  justify  the  tracking  programs  that 
courts  have  struck  down.  In  the  1978  session,  the  legis- 
lature allocated  $4.5  million  to  fund  remedial  pro- 
grams, and  the  State  Board  of  Education  recently 
asked  for  $15  million  more.  North  Carolina  school 
officials  defending  the  legality  of  the  program  will 
argue,  therefore,  that  providing  remedial  aid  to  stu- 
dents who  fail  the  competency  test  is  "rationally  re- 
lated" to  the  "legitimate  state  interest"  of  assuring  that 
students  who  receive  a  high  school  diploma  have 
minimum  competence.  The  competency  test  is  an  at- 
tempt to  eliminate  the  graduation  of  illiterates  and  is 
similar  to  other  forms  of  testing  used  in  the  schools. 
Making  the  schools  accountable  to  the  public  for  re- 
sults and  raising  academic  standards  is  certainly  a 
legitimate  state  interest.  The  courts  probably  will  dis- 
tinguish competency  testing  from  tracking  as  long  as 
remedial  instruction  is  provided  to  promote  equal 
educational  opportunity  and  upgrade  academic  per- 
formance. 

TITLE  VI 

Several  critics  have  also  suggested  that  competency 
testing  programs  may  violate  Title  VI  of  the  1 964  Civil 
Rights  Act.35  Title  VI  provides  that  "[n]o  person  in  the 
United  States  shall,  on  the  ground  of  race,  color  or 
national  origin,  be  .  .  .  subjected  to  discrimination 
under  any  program  or  activity  receiving  federal  finan- 
cial assistance."36  To  insure  that  federal  funds  would 
not  be  used  to  support  racial  discrimination.  Congress 
authorized  the  administering  agency  to  cut  off  federal 
funds  to  those  activities  that  discriminate  contrary  to 
the  Civil  Rights  Act.37  The  argument  is  that  since  vir- 
tually all  public  schools  receive  federal  aid  and  are 
subject  to  Title  VI  regulation,  a  competency  testing 
program  that  discriminates  against  minorities  violates 
Title  VI. 

Whereas  the  more  stringent  equal  protection  stan- 
dard requires  proof  of  a  racially  discriminatory  pur- 
pose to  establish  an  unconstitutional  racial  classifica- 
tion,38 HEW  has  declared  that  Title  VI  is  violated  by 
any  practice  or  procedure  that  has  a  disproportionate 
racial  impact,39  and  the  United  States  Supreme  Court 


S3.  Students  Will  Take  Mock  Test,  News  and  Observer  (Raleigh), 
Augusl  29,  1978. 

34.  N.C.  Gen.  Stat.  §  115-320.8(d)  (1978). 


35.  McCIung.  Are  Competency  Testing  Programs  Fair?  Legal?  59  Phi 
Delta  Kappan  397  (February  1978);  McCIung.  Competency  Testing: 
Potential  for  Discrimination,  1 1  Clearinghouse  Review  439  (August 

1977);  NAACP  May  File  Suit  Charging  Florida  Proficiency  Test  Dis- 
criminatory, 6  School  Law  News  2  (February  17,  1978). 

36.  42  U.S.C.  §  2000d(1970). 

37.  42  U.S.C.  §2000d-l  (1970).  See  1 10  Cong.  Rec.7062  (1964); 
Brown  v.  Weinberger,  417  F.  Supp.  1215  (D.D.C.  1976). 

38.  Washington  v.  Davis,  426  U.S.  229  (1976). 

39.  45C.F.R.  §  80.3(b)(2)  (1977). 
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has  approved  this  declaration.40  Critics  of  competency 
testing  have  therefore  focused  solely  on  the  concept  of 
"disproportionate  impact"  and  have  assumed  that  a 
proportionally  greater  failure  of  blacks  than  whites 
will  be  sufficient  to  establish  that  the  testing  program 
violates  Title  VI.  But  this  reflex  logic  ignores  both  the 
judicial  application  of  the  Title  VI  standard  and  the 
design  of  the  North  Carolina  program. 

A  violation  of  Title  VI  is  established  only  when  an 
administrative  action  has  the  effect  of  depriving  a  sub- 
stantial number  of  minority  students  of  a  meaningful 
education;41  the  discrimination  must  deny  the  benefits 
of  some  federally  assisted  program.  The  North 
Carolina  competency  testing  program,  on  the  other 
hand,  is  expressly  intended  to  assure  that  all  high 
school  graduates  "possess  those  skills  and  that  knowl- 
edge necessary  to  function  independently  and  success- 
fully in  assuming  the  responsibilities  of  citizenship" 
and  is  "to  provide  a  means  of  identifying  strengths  and 
weaknesses  in  the  education  process"  so  that  it  can  be 
improved  to  teach  those  minimum  skills  to  those  who 
lack  them.42  Thus  remedial  instruction  is  to  be  given  to 
students  who  fail  in  order  to  guarantee  that  they  are 
not  deprived  of  a  meaningful  education.  Con- 
sequently, it  seems  unlikely,  if  not  preposterous,  that  a 
program  dedicated  to  providing  benefits  and  partici- 
pation in  school  programs  would  violate  Title  VI  sim- 
ply because  a  particular  group  of  students  is  identified 
as  needing  special  help  to  achieve  minimal  educational 
goals. 

The  relationship  of  Title  VI  to  the  issues  surround- 
ing competency  testing  is  illustrated  in  Lau  v.  Nichols. 43 
The  United  States  Supreme  Court  held  that  merely 
providing  all  students  with  the  same  facilities, 
textbooks,  teachers,  and  curriculum  had  the  effect  of 
depriving  a  Chinese-speaking  minority  of  a  real  op- 
portunity to  participate  in  the  educational  program  of 
a  federally  assisted  school  system.  Besides  declaring 
that  Title  VI  was  violated  by  the  school  system's  failure 
to  assure  that  students  of  a  particular  ethnic  origin 
received  the  same  education  generally  obtained  by 
other  students,44  the  Court  approved  a  remedial  pro- 
gram administered  through  a  temporary  ability- 
grouping  or  tracking  system.45 

Although  Lau  v.  Nichols  has  been  cited  as  authority 
for  the  proposition  that  competency  testing  programs 
are  invalid  because  of  Title  VI's  effect  standard,  the 
principles  underlying  that   decision   favor   North 


40.  Lau  v.  Nichols,  414  U.S.  463  (1974). 

41.  See  Coates  v.  Illinois  State  Bd.  of  Educ,  559  F.2d  445  (7th  Cir. 
1977);  Serna  v.  Portales  Mun.  Schools,  499  F.2d  1147  (10th  Cir. 
1974). 

42.  N.C.  Gen.  Stat.  §  115-320.16  (1978). 

43.  414  U.S.  563(1974). 

44.  Id.  at  566-67. 

45.  Id.  at  568. 


Carolina's  program.  In  Lau  the  Court  recognized  a 
state-imposed  proficiency  requirement  as  the  stan- 
dard for  determining  whether  students  were  effec-  / 
tively  foreclosed  from  any  meaningful  education.46 
The  minimum  competency  requirements  of  the  North 
Carolina  program  are  similarly  designed  to  establish 
the  standard  of  an  education  that  equips  the  student  to 
deal  adequately  with  modern  society.  North  Carolina's 
statutorily  mandated  remedial  program  for  students 
who  fail  to  demonstrate  minimum  competence  is  com- 
parable with  the  assistance  approved  in  Lau  for  the 
Chinese-speaking  students  who  received  fewer  bene- 
fits than  other  students  in  the  school  system. 
Moreover,  the  Court's  recognition  of  special  remedial 
education  through  a  temporary  tracking  system  for 
children  from  an  ethnic  minority  will  probably  insulate 
North  Carolina's  special  program  from  a  Title  VI  chal- 
lenge if  many  blacks  are  identified  as  lacking  minimum 
competence  and  requiring  placement  in  a  remedial 
program.  The  result  appears  to  be  that  the  effect  stan- 
dard is  narrowly  applied:  If  the  effect  of  a  particular 
program  is  to  deprive  students  of  an  equal  educational 
opportunity,  the  standard  is  violated;  but  if  it  is  to 
insure  a  meaningful  education  for  all  students,  the 
standard  is  not  violated.  Again,  the  competency  testing 
program  should  not  be  invalidated  simply  because  test- 
ing reveals  that  a  particular  group  of  students  need 
special  help  to  acquire  basic  educational  skills. 

An  important  and  altogether  different  question  is  ( 
whether  the  North  Carolina  competency  testing  pro- 
gram is  even  subject  to  Title  VI  regulation.  Legislative 
history  suggests  that  Congress  intended  any  termina- 
tion of  funds  on  Title  VI  grounds  to  be  made  on  a 
program-by-program  basis.47  Schools  and  programs, 
according  to  one  federal  court,  "are  not  [to  be]  con- 
demned en  masse  or  in  gross,  with  the  good  and  the 
bad  condemned  together.  .  .  ,"48  Without  evidence 
that  a  specific  federal  grant  is  connected  with  the 
North  Carolina  competency  testing  program,  HEW 
could  not  end  federal  aid  to  the  other  school  programs 
because  of  discrimination  in  the  testing  program.49 


46.  Id.  at  566.  Significanth  .  the  California  statute  provided  that  a 
student  who  did  not  meet  the  standards  of  proficiency  in  English 
and  the  other  prescribed  subjects  would  not  receive  a  high  school 
diploma.  Any  North  Carolina  student  who  fails  to  satisfy  the  stan- 
dards established  by  the  Competency  Test  Commission  will  also  not 
receive  a  high  school  diploma,  although  he  will  receive  a  certificate 
of  attendance  if  he  completes  all  other  school  requirements  for 
graduation.  Although  the  question  was  not  directly  before  the 
Court,  the  majority  implicitly  approved  the  concept  of 
competencv-based  education.  Id. 

47.  Board  of  Pub.  Instruction  v.  Finch,  414  F.2d  1068  (5th  Cir. 
1969). 

48.  Id.  at  1078. 

49.  Nothingsuggc-sisih.il  the  North  Carolina  competency  testing 
program  is  being  administered  with  federal  funds.  It  is  possible, 
however,  that  individual  school  districts  might  use  federal  funds  in    f 
their  specific  remedial  programs  an-'  h«™iw  -..hi,-,  i  t.>  Tiile  VI 


ne  subjet 
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But  several  federal  courts  have  not  adopted  an  indi- 
vidualized standard  for  terminating  Title  VI  funds. 
Instead,  their  decisions  have  implied  that  all  programs 
within  a  school  system  are  subject  to  the  Title  VI  pro- 
hibition against  discrimination  once  a  school  board  has 
accepted  any  federal  financial  assistance.50  Under 
such  a  standard,  a  school  program  that  receives  federal 
funds  and  administers  them  in  a  nondiscriminatory 
manner  could  conceivably  be  deprived  of  these  funds 
because  of  a  discriminatory  competency  testing  pro- 
gram that  is  totally  unrelated  and  receives  no  federal 
assistance.  Apparently  Congress  intended  that  any 
consideration  of  whether  Title  VI  had  been  violated  in 
using  federal  funds  should  be  separate  for  each  feder- 
ally supported  program,  but  the  conflicting  judicial 
decisions  leave  this  matter  an  unresolved  question. 

PROCEDURAL  DUE  PROCESS 

The  Fourteenth  Amendment  declares  that  no  state 
shall  act  to  deprive  its  citizens  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  The  procedural  due 
process  clause  consists  of  two  elements:  (1)  a  showing 
that  the  challenged  stale  action  deprives  a  person  of  an 
interest  in  life,  liberty,  or  property;  and  (2)  that  the 
procedural  protections  afforded  the  individual  were 
not  sufficient  to  protect  that  interest.  A  possible  legal 
challenge  to  the  competency  testing  program  is  that  (a) 
due  process  requires  adequate  prior  notice  of  any  rule 
or  requirement  that  could  harm  .1  student's  rights,  and 
(b)  one  or  two  years'  notice  in  the  middle  years  of  high 
school  is  not  sufficient  notice  of  a  minimum  compe- 
tent requirement  for  receiving  a  diploma. 

The  procedural  due  process  challenge  to  compe- 
tency testing  turns  the  constitutional  concept  squarely 
on  its  head.  It  is  generally  recognized  that  a  student's 
entitlement  to  a  public  education  is  a  property  interest 
protected  by  the  due  process  clause.51  But  it  would 
appear  that  a  student  who  fails  a  competency  test  and  is 
not  awarded  a  high  school  diploma,  although  he  may 
be  given  a  certificate  if  he  has  completed  the  other 
graduation  requirements,  has  not  been  denied  his 
property  interest  in  a  public  education.  A  due  process 
challenge  usually  arises  in  the  context  of  a  student's 
being  suspended  or  expelled  from  school  and  corn- 


regulation.  A  Title  VI  termination  under  such  circumstances  should 
probably  be  limited  10  the  particular  statute  that  created  the  grant 
program  from  which  the  funds  are  drawn,  but  case  law  does  not 
provide  a  definitive  answer. 

50.  See  Lau  v.  Nichols,  4 14  U.S.  563  ( 1974);  Bossier  Parish  School 
Bd.  v.  Lemon,  370  F.2d  847,  852  (5th  Cir.  1967). 

51.  See,  e.g.,  Goss  v.  Lopez,  419  U.S.  565  (1975);  Brown  v.  Board 
of  Educ. ,  347  U.S.  483  (1954);  Caspar  v.  Bruton.  513  F.2d  843  (10th 
Cir.  1975).  This  analysis  assumes  that  the  denial  of  a  high  school 
diploma  on  the  basis  of  competency  test  scores  somehow  interferes 
with  a  person's  career  opportunities  and  thus  amounts  to  a  depriva- 
tion of  liberty. 


pletely  deprived  of  a  public  education  during  the 
forced  absence.  The  avowed  purpose  of  North  Caro- 
lina's competency  test,  on  the  other  hand,  is  to  keep  a 
student  in  high  school  to  guarantee  him  a  useful  edu- 
cation through  the  mastery  of  minimum  educational 
requirements.52  An  argument  that  a  student  is  de- 
prived of  an  interest  in  a  public  education  would  be 
especially  hard  to  maintain  if  the  remedial  program 
mandated  by  the  statute  is  strongly  instituted. 

While  there  is  no  precise  set  of  procedural  protec- 
tions that  must  be  provided  before  a  person  may  be 
deprived  of  a  constitutionally  protected  interest,  the 
requirements  usually  are  satisfied  by  some  form  of 
prior  notice  and  a  hearing.53  The  formality  of  the 
hearing  required  is  flexible,  depending  on  the  interest 
involved  and  the  circumstances  of  the  case.  In  the 
well-known  student-suspension  case  of  Goss  v.  Lopez, 
for  example,  the  United  States  Supreme  Court  re- 
quired only  an  "informal  give-and-take''  between  the 
student  and  the  disciplinarian  before  a  suspension  of 
ten  days  or  less.54  But  it  is  no  more  likely  that  a  court 
will  require  any  type  of  hearing  before  a  student  may 
be  refused  a  high  school  diploma  because  he  has  failed 
the  competency  test  than  that  it  will  require  a  hearing 
to  challenge  a  failing  grade  given  for  a  course  required 
for  graduation. 

State  and  federal  courts  have  traditionally  declared 
that  the  Fourteenth  Amendment  does  not  require  a 
hearing  before  an  academic  dismissal.55  The  United 
States  Supreme  Court  recently  noted  that  academic 
evaluations  bear  little  similarity  to  the  fact-finding 
proceedings  attached  to  the  hearing  requirement.56 
Moreover,  the  Court  concluded  that  "a  public  hearing 
may  be  .  . .'  'useless  or  even  harmful  in  finding  out  the 
truth  as  to  scholarship.'  Under  such  circumstances,  we 
decline  to  ignore  the  historic  judgment  of  educators 
and  thereby  formalize  the  academic  dismissal  process 
by  requiring  a  hearing  .  .  .  ."57  If  courts  refuse  to 
second-guess  educators  by  providing  a  hearing  when  a 
student  is  totally  deprived  of  his  right  to  an  education 
for  academic  reasons,  it  seems  extremely  unlikely  that 
they  will  require  a  hearing  as  a  matter  of  procedural 
due  process  when  a  student  is  denied  a  high  school 


52.  N.C.  Gen.  Stat.  §  115-320.6  (1978). 

53.  Mullane  v.  Central  Hanover  Bank,  339  U.S.  306  (1950); 
Dohany  v.  Rogers,  281  U.S.  362  (1930). 

54.  419  U.S.  at  584. 

55.  See,  e.g.,  Mahavongsanan  v.  Hall.  529  F.2d  448  (5th  Cir. 
1976);  Caspar  v.  Bruton,  513  F2d  843  ( 10th  Cir.  1975);  Brookins  v. 
Bonnell,  362  F.  Supp.  379  (E.D.  Pa.  1973);  Mustell  v.  Rose,  282  Ala. 
358  211  So  2d  489  ( \968);cert.  dented,  393  U.S.  936  ( 1968);  Militana 
v.  University  of  Miami,  236  So.2d  162  (1970),  cert,  denied,  401  U.S. 
962  (1971).  Notably,  most  of  the  cases  concern  academic  dismissal 
from  a  medical  or  other  graduate  program. 

56.  Bd.  of  Curators  v.  Horowitz,  46  U.S.L.W.  4 179  (U.S.  March  1 , 
1978),  98  S.  Ct.  948  (1978). 

57.  Id.  at  4182,  quoting,  Barnard  v.  Inhabitants  of  Shelburne,  216 
Mass.  19,  22,  102  N.E.  1095,  1097  (1913). 
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diploma  for  academic  reasons  related  to  competency. 
The  situations  are  distinguished  by  the  fact  that  com- 
petency testing  is  designed  to  assure  a  meaningful 
education.  If  the  testing  program  denies  students  a 
diploma  until  they  master  in  the  remedial  programs 
the  skills  needed  to  pass  the  test  and  thereby  acquire  an 
education,  the  courts  will  undoubtedly  defer  to  the 
educational  policies  and  find  that  no  hearing  is  re- 
quired. 

SUBSTANTIVE  DUE  PROCESS 

A  final  argument  against  the  use  of  competency 
testing  is  that  it  deprives  students  of  an  interest  in 
liberty  or  property  without  substantive  due  process 
under  the  Fourteenth  Amendment.  A  plaintiff  who 
sues  on  this  ground  makes  the  same  complaint  of  in- 
sufficient notice  as  one  who  alleges  a  denial  of  pro- 
cedural due  process.  The  substantive  due  process  case 
also  requires  the  same  difficult  showing  that  students 
who  fail  the  competency  test  are  deprived  of  a  constitu- 
tionally protected  interest,38  but  the  legal  standard 
used  to  determine  whether  the  competency  testing 
program  deprives  a  student  of  that  interest  without 
substantive  due  process  is  different.  The  legal  stan- 
dard applied  in  modern  substantive  due  process  cases 
usually  invalidates  arbitrary  state  action,59  so  that  "  a 
law  forbidding  or  requiring  conduct  in  terms  so  vague 
that  men  of  common  intelligence  must  necessarily 
guess  at  its  meaning  and  differ  as  to  its  application 
violates  due  process  of  law."60 

Several  arguments  have  been  made  in  an  attempt  to 
show  that  the  North  Carolina  competency  testing  pro- 
gram is  so  arbitrary  that  it  will  deny  substantive  due 
process  to  students  who  fail  the  test  and  are  denied  a 
high  school  diploma.  The  first  argument  claims  that  it 
is  arbitrary  for  the  state  to  establish  a  graduation  stan- 
dard of  minimum  competence  after  twelve  years  of 
schooling  for  students  who  are  not  given  notice  of  the 
requirement  until  after  their  tenth  or  eleventh  year  in 
the  school  system.  Critics  of  competency  testing  have 
argued  that  if  the  students  who  will  fail  the  test  had 
been  given  earlier  notice,  they  would  have  adopted 
different  study  methods.  Another  substantive  due 
process  argument  is  that  since  the  competency  test 
attempts  to  measure  adult  life  skills  like  filling  out  a  job 
application  or  balancing  a  checkbook,  the  program  is 
arbitrary  and  unfair  because  students  will  be  tested  for 
skills  thev  were  never  taught.  A  final  argument  is  that 


58.  See  text  accompanying  notes  51-52  infra. 

59.  Koch  v.  Vunich.  533  F.2d  80(2d  Cir.  1974);  Jeffries  v.  Turkey 
Run  Consolid.  School  Dist..  492  F.2d  1  (7th  Cir.  1974);  Scheelhaase 
v.  Woodbury  Cent.  Comm.  School  Dist.,  488  F.2d  237  (8th  Cir. 
1973).  cert,  denied,  417  U.S.  969  (1974). 

60.  Baggett  v.  Bullitt.  377  U.S.  360.  367  (1964). 


the  concept  of  competence  is  so  vague  and  subjective 
that  a  law  establishing  a  minimum  competency  stan- 
dard for  receiving  a  high  school  diploma  is  arbitrary 
and  violates  substantive  due  process  of  law. 

A  substantive  due  process  challenge  to  competency 
testing,  despite  its  common-sense  appeal,  is  subject  to 
many  uncertainties  and  will  probably  fail.  The  argu- 
ment that  students  would  have  studied  differently  if 
they  had  been  given  earlier  notice  of  a  minimum  com- 
petence requirement  for  receiving  a  high  school  di- 
ploma is  pure  speculation.  Furthermore,  it  ignores  the 
purpose  and  design  of  the  competency  test.  Students 
have  had  early  notice  of  the  requirement  that  they  pass 
basic  math  and  English  courses  to  graduate,  but  a 
significant  number  of  students  who  have  passed  the 
traditional  courses  and  received  a  high  school  diploma 
are  illiterate.  North  Carolina's  competency  test  is  sim- 
ply intended  to  assure  that  students  who  pass  the 
courses  required  for  graduation  have  at  least  mastered 
the  simple  math  and  English  skills  fundamental  to  a 
minimal  education  before  they  receive  a  high  school 
diploma.  Certainly  no  student  can  realistically  argue 
that  such  a  basic  and  well-known  requirement  is  an 
unfair  surprise. 

The  argument  that  the  competency  test  is  arbitrary 
and  unfair  because  students  will  be  tested  for  skills 
they  were  never  taught  is  also  unpersuasive.  North 
Carolina's  competency  test  is  designed  to  emphasize 
the  "functional"  application  of  basic  math  and  reading 
skills,  fhe  competency  test,  in  other  words,  will  re- 
quire only  that  students  know  skills  actually  taught  in 
the  schools;  it  will  merely  ask  them  to  apply  those  skills 
to  practical  life  situations  like  balancing  a  checkbook  or 
completing  a  job  application.  To  assure  that  the  test 
questions  do  not  require  skills  that  have  not  been 
taught  in  the  schools,  the  Competency  Test  Commis- 
sion surveyed  the  educational  objectives  of  a  number 
of  North  Carolina  teachers  before  it  drafted  the  ques- 
tions.61 So  long  as  the  actual  test  does  not  require 
knowledge  of  a  procedure  or  technical  language  that  is 
unfamiliar  to  the  students  but  essential  for  determin- 
ing correct  answers,  the  North  Carolina  competency 
testing  program  should  withstand  a  challenge  that  it  is 
arbitrary  and  violates  substantive  due  process  of  law. 

The  courts  will  also  probably  reject  the  argument 
that  the  concept  of  competence  is  so  vague  that  a  law 
establishing  a  minimum  competency  standard  for  re- 
ceiving a  high  school  diploma  is  arbitrary  and  violates 
substantive  due  process  of  law.  North  Carolina's  Com- 
petency Test  Commission  has  given  a  definite  mean- 
ing to  the  concept  by  requiring  that  students  pass  a  test 
of  math  and  reading  skills  at  the  eighth-grade  level 


61.  See  Gallagher  &  Ramsbotham.  Minimum  Competency  Testing  i 
North  Carolina,  in  this  issue  of  the  School  Law  Bulletin. 
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before  they  receive  a  high  school  diploma.  The  deci- 
sion to  require  the  mastery  of  fundamental  math  and 
English  skills  is  difficult  to  distinguish  from  the  Gen- 
eral Assembly's  educational  policy  decisions  in  estab- 
lishing other  graduation  requirements.  The  compe- 
tency test  is  quite  similar  to  other  forms  of  testing 
already  used  in  the  schools.  Indeed,  the  courts  will 
probably  consider  the  decision  to  require  minimum 
competence  before  students  may  receive  a  high  school 
diploma  to  be  an  academic  decision  that  they  are  un- 
qualified to  evaluate.62  The  North  Carolina  compe- 
tency testing  program,  therefore,  is  likely  to  withstand 
a  charge  of  arbitrariness. 

CONCLUSION 

This  article  cannot  be  a  definitive  analysis  of  the 
legal  aspects  of  competency  testing.  At  this  time  the 
issue  poses  many  more  questions  than  answers.  Will 
courts  analyze  and  decide  challenges  to  competency 
testing  in  the  same  way  that  they  do  challenges  to  the 
use  of  standardized  test  scores  in  tracking  students? 
Will  courts  decide  that  North  Carolina's  competency 
testing  program  is  subject  to  Title  VI  regulation;  and  if 
so,  does  the  program  operate  to  deny  rather  than 
guarantee  students  a  minimum  education?  Will  courts 


decide  that  the  issue  is  one  primarily  of  educational 
policy  that  should  be  left  to  the  schools  rather  than 
intruded  on  by  the  courts?  These  and  other  important 
legal  questions  will  remain  unanswered  until  the 
North  Carolina  competency  testing  program  is  put 
into  operation  and  the  questions  are  submitted  to  the 
courts. 

The  facts  and  circumstances  surrounding  im- 
plementation of  the  program,  however,  will  constitute 
the  basic  evidence  for  determining  whether  the  ben- 
efits from  a  program  that  combines  competency- 
testing  with  remediation  outweigh  the  racially  dispro- 
portionate impact.  Instead,  of  having  illiterate  stu- 
dents receive  high  school  diplomas,  a  student  who  fails 
to  pass  the  competency  test  will  receive  remedial  train- 
ing in  basic  educational  skills  and  thereby  be  helped 
rather  than  harmed.  If  a  strong  remedial  program  is 
instituted  for  students  who  fail  to  demonstrate  the 
minimum  competence  required  to  pass  the  test,  the 
General  Assembly's  intention  to  make  schools  more 
accountable,  to  eliminate  the  fraud  that  now  exists 
when  illiterates  are  given  a  high  school  diploma,  and  to 
upgrade  academic  standards  seems  sufficient  to  sus- 
tain the  competency  testing  program  against  legal 
challenge  regardless  of  a  racially  disproportionate  im- 
pact. 


62.  The  United  States  Supreme  Court,  in  a  different  context, 
recenth  warned  against  judicial  intrusion  into  academic  decision- 
making on  substantive  due  process  grounds.  Supra  note  56,  at  4 183. 
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specializes  in  criminal  law.  He  was  formerly  law  clerk  to  Robert  Phay, 
school  law  specialist  at  the  Institute. 


Developing  the 

Competency 
Testing  Program 

I  continued  from  p.  I) 

graduate  without  passing  a  competency 
test;  thai  .til  eleventh  graders  (with 
some  exceptions)  would  take  the  test; 
and  that  certain  goals  would  be  ac- 
complished at  spec  die  times  (a  trial  test- 
ing in  spring  1978  and  full  testing  to 
begin  in  fall'  197.X). 

Three  basic  questions  must  be 
answered  in  am  statewide  competent \ 
testing  program. 

1.  What  competencies  are  particu- 
lar!) important  to  have  on  leaving 
high  sc  hool? 

2.  How  will  these  competencies  be 
measui  ed? 

3.  What  tonsil  lines  minimum  compe- 


The  Competency  Test  Comr 
established  by  the  legislation  to  rec- 
ommend appropriate  tests  and  proce- 
dures to  the  State  Board  of  Education, 
has  worked  on  those  three  questions 
since  its  first  meeting  in  August  1977. 

WHAT  COMPETENCIES  SHOULD 
BE  MEASURED? 

The  Commission  invited  comments 
and  suggestions  on  the  content  areas  to 
be  tested  from  a  wide  variety  of  people, 
including  experts  from  other  com- 
munities and  states  that  had  already 
developed  competency  programs.  As  a 
result  of  this  advice  and  discussion,  the 
Commission  recommended  that  for  the 
trial  phase  and  for  the  1978-79  school 
year,  the  competencies  to  be  tested  be 
limited  to  reading  and  mathematics, 
since  these  are  obvious  survival  skills 
and  fundamental  to  a  minimal  educa- 
tion Other  areas  of  competence  that 
might  be  included  later  are  being 
explored.    The  testing  program's  cur- 


rent focus  is  on  how  basic  math  and 
reading  skills  are  applied  to  practical 
situations.  Typical  items  might  require 
students  to  complete  a  job  application 
form,  balance  a  checkbook,  read  a  bus 
schedule,  or  compute  sales  tax. 

THE  SPRING  TRIAL 

The  General  Assembly  proposed  a 
trial  in  spring  1978  that  would  allow 
those  who  would  develop  and  adminis- 
ter the  competency  program  to  gain  the 
technical  information  needed  to  shape 
the  final  instruments  and  procedures. 
(North  Carolina  is  unique  among  the 
fifty  states  in  using  a  trial  before  the 
actual  program  begins.)  The  Commis- 
sion considers  that  this  trial  testing  has 
greatly  improved  the  decisions  that 
have  been  made  and  the  procedures 
that  have  been  recommended. 

In  this  field  study  all  eleventh  gra- 
ders in  the  state  were  divided  into  three 
groups: 
1.     A   reading  group   (over   36,000 
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students — about  half  of  those 
tested)  took  three  reading  compe- 
tency tests  plus  the  ninth-grade 
achievement  test  for  reading  com- 
prehension. 

2.  A  math  group  (over  36,000  stu- 
dents) took  three  math  competency 
tests  along  with  the  ninth-grade 
test  for  arithmetic  computation. 

3.  A  mixed  group  (approximately 
6,000  students)  took  one  reading 
competency  test  (SHARP  [Senior 
High  Assessment  of  Reading  Pro- 
ficiency]) and  one  math  compe- 
tency test  (TOPICS  [Test  of  Profi- 
ciency in  Computation  Skills]). 

The  nonpublic  schools  that  partici- 
pated in  the  trial  received  either  the 
math  test  or  the  reading  test  from  the 
mixed  package.  After  the  public 
schools  that  would  receive  both  math 
and  reading  tests  were  selected,  dis- 
tricts that  had  three  or  fewer  high 
schools  were  randomly  given  either  the 
reading  package  or  the  math  package. 
A  random  sample  of  schools  received 
the  package  of  both  math  and  reading 
tests.  Large  districts,  those  yvith  four  or 
more  high  schools,  administered  the 
math  package  in  half  the  schools  and 
the  reading  package  in  the  rest. 

The  field  study  was  designed  to  an- 
swer a  number  of  questions,  including: 
1.     The  relationship  of  each  projected 
competency     test     to     a     yvell- 
established  norm-reference  test  of 
reading  or  mathematics. 


2  The  failure  rate  that  would  result 
from  the  selection  of  various  cut- 
off points  for  each  instrument. 

3.  The  combination  of  items  from  the 
three  tests  that  would  be  most 
appropriate,  if  combining  yvas  felt 
to  be  desirable. 

4.  The  performance  of  various  sub- 
groups of  exceptional  children 
under  the  current  procedures  and 
guidelines. 

5.  An  estimate  of  hoyv  many  students 
might  not  meet  minimum  com- 
petencies in  both  reading  and  math 
examinations,  and  consequently 
would  need  a  dual  program  of  re- 
mediation. 

6.  The  relative  performance  on  the 
tests  by  various  subgroups  by  geo- 
graphic, income,  sex,  and  ethnic 
background. 

7.  The  relationship  of  each  compe- 
tency instrument  to  each  of  its 
counterparts. 

8.  Information  on  hoyv  the  test  yvould 
be  administered,  monitored, 
scored,  etc. 

MINIMUM  EDUCATIONAL 
OBJECTIVES 

The  commission  yvished  to  insure 
that  the  recommended  instruments 
yvould  closely  reflect  North  Carolina 
educational  objectives.  Thus  all  local 
school  units  in  North  Carolina  were 
asked  to  rank  a  long  list  of  math  and 
reading  objectives.  Math  and  reading 


Table  1 

North  Carolina  Minimum  Competency  Objectives 


READING 

MATHEMATICS 

1. 

To  demonstrate  word  knowledge  and  to 

1 

To  compute  using  whole  numbers 

use  contextual  clues  and  abbreviations 

2 

To  compute  using  fractions 

to  determine  word  meaning 

3 

To  compute  using  decimals 

2. 

To  follow  written  directions  accurately 

4 

To  compute  using  percentages 

3 

To  select  the  main  idea  and  related  de- 

5 

To  solve   problems  involving  money 

tails  from  various  passages 

matters 

4 

To  classify  information 

6 

To  solve  problems  involving  measure- 

5. 

To  draw  inferences  from  various  mate- 

ment 

rials 

7 

To  use  geometric  ideas  in  solving 

6. 

To  draw  conclusions 

everyday  problems 

7. 

To  compare  and  contrast  various  read- 

8 

To  interpret  and  use  maps,  graphs. 

ing  materials 

charts,  and  tables 

8. 

To  organize  information 

9. 

To  apply  knowledge  of  probability  and 

9. 

To  locate  and  apply  information 

statistics  to  everyday  situations 

10. 

To  interpret  maps,  charts,  and  pictures 

10. 

To  estimate  answers  to  problems 

11. 

To  solve  problems  involving  addition, 
subtraction,  multiplication,  and  division 
of  whole  numbers,  fractions,  decimals, 
and  percentages 

teachers  who  had  rated  and  recom- 
mended instruments  for  the  trial  test- 
ing were  asked  to  cluster  and  compare 
the  objectives  rated  by  the  local  school  ( 
units  with  the  skills  tested  in  each  field 
trial  instrument.  This  procedure  indi- 
cated hoyv  yvell  the  recommended  tests 
reflect  the  curriculum  objectives 
deemed  most  desirable.  Table  1  shows 
the  reading  and  math  objectives  that 
the  teachers  ranked  as  most  important. 

PUBLIC  HEARINGS 

The  Commission  held  three  public 
hearings  across  the  state  to  encourage 
citizen  participation  in  the  competency 
test  program.  Representatives  from 
both  public  and  nonpublic  schools, 
educational  administrative  units,  and 
various  professional  organizations 
spoke.  Their  most  frequent  comments 
dealt  with: 

1.  Concern  over  the  kind  of  remedial 
program  to  be  provided  and 
yvhether  funds  yvould  be  available 
to  carry  it  out. 

2.  Concern  that  starting  at  the 
eleventh  grade  yvas  too  late. 

3.  The  uncertain  status  of  the  non- 
public schools  in  competency  test- 
ing. 

4.  What  kind  of  record  would  be 
maintained  tor  students  yvho  did 
not  meet  minimum  competency 
standards  and  yvhat  kind  of  docu- 
ment yvould  be  given  them  when 
they  left  school. 

5.  The  problems  in  administering  the 
examination  that  arose  in  the  trial       I 
tests. 

FIELD  TEST  RESULTS 

The  Competency  Test  Commission       ( 
yvishes  to  caution  against  leaping  to       I 
conclusions  about  reasons  for  the  test       j 
results.  The  tests  revealed  what  hap- 
pened, not  why. 

Reading.  Figure  1  shoyvs  the  perfor- 
mance of  over  36,000  North  Carolina      \ 
eleventh  graders  on  the  three  reading 
competency  tests  and  the  ninth-grade 
achievement  test.  Reference  points  of 
50,  60,  65,  and  70  per  cent  of  items       | 
correct  are  used;  they  illustrate  the  ton- 
sequences  for  the  total  group  of  select- 
ing from  among  several  possible  cutoff 
scores.  As  the  intercorrelations  of  the 
tests  also  show,  the  comparability  of    M 
scores  demonstrates  that  similar  skills    * 
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Figure  1 

PERFORMANCE  ON  READING  COMPETENCY  TESTS: 
Percentage  of  Students  Who  Answered  Correctly  More  Than 
50%,  60%,  65%,  and  70%  of  the  Test  Items 
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Table  2 


Percentage  of  Students  Who  Answered  Correctly  Less  Than  50%,  60%,  65%.  and  70% 
of  SHARP  (Reading)  Items  in  1977-78 


Less  than 

50%  of 

60%  of 

65%  of 

70%  of 

Group 

N 

60  items 

72  items 

78  items 

84  items 

Total 

36,143 

4.7% 

9.2% 

12.7% 

18.0% 

Males 

17.463 

6.6 

12.2 

16.5 

22.3 

Females 

18,309 

2.7 

6.3 

9.0 

13.8 

American  Indian 

367 

8.7 

17.7 

25.6 

34.3 

Black 

9,874 

11.7 

22.3 

29.5 

40.2 

White 

25.286 

1.8 

3.9 

5.9 

9.0 

Parents'  Education 

Eighth  or  Less 

2,486 

17.4 

29.4 

37.4 

48.5 

8-12 

6.894 

8.5 

16.1 

22.0 

30.4 

H.S.  Graduate 

13,928 

2.7 

6.2 

9.0 

13.8 

Beyond  H.S. 

8,501 

1.0 

2.2 

3.5 

5.4 

Est.  Family  Income 

>     $5,000 

3,513 

17.2 

29.7 

37.8 

49.1 

$5,000-$  15.000 

20,392 

4.1 

8.7 

12.4 

18.1 

<     $15,000 

8,967 

1.0 

2.0 

3.1 

5.3 

Education  Dist.    1 

2.180 

7.5 

15.0 

19.9 

26.8 

2 

4,121 

6.0 

11.1 

15.4 

21.7 

3 

5,371 

5.5 

10.5 

14.5 

20.4 

4 

4,981 

5.0 

10.4 

14.1 

19.9 

5 

6,976 

3.5 

7.3 

10.7 

15.6 

6 

6,049 

4.7 

8.8 

11.7 

15.8 

7 

3,586 

3.2 

6.8 

9.5 

14.3 

2,879 

3.3 

6.6 

9.3 

13.4 

and  abilities  were  measured  by  all  tests. 
Clearly,  many  North  Carolina  students 
performed  very  well  on  the  examina- 
tions and  found  them  a  rather  limited 
test  of  their  knowledge. 

Table  2  shows  student  performance 
on  SHARP,  indicating  the  respective 
percentages  of  students  who  answered 
less  than  50,  60,  65,  and  70  per  cent  of 
items  correctly.  Thus  the  percentage  of 
students  who  would  fail  at  each  of  those 
four  reference  points,  and  therefore 
would  need  help,  is  demonstrated.  Re- 
sults are  shown  for  the  total  group,  as 
well  as  for  subgroups  according  to  sex, 
ethnic  background,  level  of  parents' 
education,  and  family  income.  The  re- 
sults reflect  trends  found  in  earlier 
statewide  assessment  programs:  Fe- 
males did  better  than  males  in  reading; 
minority  students  scored  significantly 
lower  than  whites;  and  students'  per- 
formance increased  dramatically  as  pa- 
rental education  and  estimated  family- 
income  increased.  Performance  was 
poorest  in  the  eastern  part  of  the  state, 
gradually  improved  across  the  Pied- 
mont, and  was  highest  in  the  Moun- 
tains. (See  Figure  2.) 

Mathematics.  The  results  for  the 
mathematics  tests  showed  patterns 
similar  to  those  found  in  the  reading 
results,  but  overall  performance  in 
mathematics  was  substantially  lower,  as 
the  percentages  of  items  correct  show. 
Figure  3  charts  the  comparative  results 
on  the  three  competency  tests  and  the 
achievement  test  in  mathematics.  The 
results  from  the  several  kinds  of  tests 
varied  somewhat  more  than  results 
from  the  reading  tests  did.  Differences 
might  be  due,  in  part,  to  variability 
among  the  tests  themselves;  for  exam- 
ple, both  computation  items  and  word 
problems  are  included  in  the  Everyday 
Skills  test,  while  the  CAT  (California 
Achievement  Test)  involved  only  com- 
putation, and  the  TOPICS  and  ACT 
(American  College  Testing)  tests  con- 
sisted of  only  word  problems. 

Several  factors  must  be  considered  in 
analyzing  the  poorer  results  in  mathe- 
matics: The  test  items  seem  to  be  har- 
der; also,  many  students  take  no  math- 
ematics after  the  ninth  grade;  and  stu- 
dents had  to  read  and  comprehend  the 
problems  as  well  as  to  do  the  computa- 
tion. 

Problems  dealing  with  percentages, 
fractions,  and  the  interpretation  of 


SCHOOL  LAW  BULLETIN 


graphs  and  figures  appeared  to  be  par- 
ticularly difficult  for  North  Carolina 
students.  Still,  all  of  these  skills  are 
quite  teachable,  and  special  instruction 
in  them  should  remedy  the  defu  ienq 

Table  3  shows  performance  on  TO- 
PICS. It  indicates  the  respective  per- 
centages of  students  who  responded 
correctly  to  less  than  50,  60,  65,  and  70 
per  cent  of  test  items.  The  conse- 
quences of  selecting  each  of  these  re- 
ference points  as  a  cutoff  score  are 
clear.  Results  are  given  for  the  total 
group  as  well  as  for  subgroups  by  sex, 
race,  parental  education,  and  family  in- 
come. Males  and  females  had  much 
closer  math  scores  than  reading  scores. 
As  in  reading,  minority  students  and 
low-income  students  whose  parents 
had  little  education  scored  substantially 
lower  than  white  students  and  higher- 
income  students. 

ITEM  ANALYSIS 

The  General  Assembly's  wisdom  in 
providing  for  trial  testing  appears  in 
the  more  detailed  analysis  of  how  stu- 
dents performed  on  the  individual  test 
items.  The  analysis  reviewed  both  the 
percentage  of  students  who  passed  and 
the  biserial  "r"  statistic,  which  allows  an 
individual  item  to  be  compared  with 
the  total  score  to  see  whether  it  behaves 
as  expected.  This  statistic  also  permits 
the  performance  of  the  highest-scoring 
25  per  cent  of  students  to  be  compared 
with  the  lowest-scoring  25  per  cent  on 
each  item.  Defective  items  could  be 
identified  statistically;  about  20  per 
cent  of  the  items  were  recommended 
for  replacement  or  modification  on  the 
basis  of  these  analyses. 

CULTURAL  BIAS 

The  Commission  has  sought  to  in- 
sure that  the  tests  recommended  are  as 
free  of  bias  as  possible.  The  Commis- 
sion chose  tests  for  the  spring  trial  that 
had  demonstrated  some  attention  to 
that  issue.  It  also  appointed  a  Cultural 
Bias  Committee.  As  part  of  its  work, 
this  committee  met  with  a  consultant 
who  has  developed  a  procedure  for 
subjectively  analyzing  items  for  poten- 
tial bias.  All  items  on  each  test  adminis- 
tered during  the  field  trial  were  re- 
viewed, and  those  considered  to  be  po- 
tentially biased  were  noted.  In  the 


statistical  analysis,  particular  attention 
was  paid  to  items  considered  as  possibly 
biased  to  determine  whether  distorted 
results  were,  in  fact,  found. 

Two  statistical  procedures  were  used 
to  identify  potentially  biased  items: 
large  differences  in  an  item's  P-value 
(percentage  of  correct  response)  from 
overall  test  results,  and  point  biserial 
correlations  between  an  item  and  total 
scores  for  black  students  and  for  white 
students.  Modification  or  substitution 
has  been  suggested  for  items  thus  iden- 


tified, as  well  as  for  those  noted  by  the 
Cultural  Bias  Committee. 


FUTURE  TESTING 

Will  the  testing  in  fall  1978  produce 
the  same  results  as  the  trial  run?  Several 
factors  suggest  that  the  same  pattern  of 
results  may  not  appear.  First,  North 
Carolina  educators  will  have  had  a  year 
to  reflect  on  the  plan  and  to  help  their 
students  reach  minimum  competency. 
Second,  the  students  who  take  the  test 
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in  fall  1978  will  likely  be  more  moti- 
vated, knowing  their  own  futures  are 
involved,  than  were  the  students  in  the 
spring  testing,  who  knew  that  the  test 
results  would  not  apply  to  them  per- 
sonallv.  However,  students  tested  in  the 
fall  will  also  be  four  or  five  months 
younger  on  the  average  than  were  stu- 
dents tested  during  the  field  trial. 
While  it  is  hard  to  project  directlv  from 
t  he  spi  ing  trials  to  the  fall  tests,  the  field 
study  results  have  provided  valuable 
information  about  both  the  tests  them- 
selves and  the  areas  in  which  main  stu- 
dents appear  to  be  deficient  and  to 
need  special  help. 

TEST  ADOPTIONS 

After  careful  review  of  the  tests  and 
statistical  analyses  of  test  results,  the 
Commission  unanimously  recom- 
mended that  a  modified  and  aug- 
mented version  of  SHARP,  published 
by  CTB/McGraw  Hill,  and  TOPICS, 
also  published  b\  CTB/McGraw  Hill, 
be  adopted.  These  recommendations 
reflect  the  consideration  of: 
1.     Content  specialists  who  found  the 


tests  to  match  adequately  North 
Carolina's  priority  objectives. 

2.  Measurement  experts  who  found 
that  the  tests  were  technically  good. 

3.  CTB/McGraw  Hill's  commitment 
to  modify  as  requested  and  to  re- 
vise the  test  continually  to  assure 
the  securitv  of  each  year's  testing 
program. 

ESTABLISHMENT  OF  A 
MINIMUM  STANDARD 

Establishing  a  standard  of  minimum 
competencv  eventually  comes  down  to 
human  judgment.  In  this  respect  it  is 
like  most  important  decisions  made  by 
us  and  about  us.  Whether  in  seeking  a 
job,  in  buying  a  car,  or  in  choosing  a 
spouse,  we  have  no  magic  statistical 
formula  to  apply.  We  simply  use  our 
best  judgment. 

So,  too.  in  establishing  a  standard  for 
minimum  competencv,  we  apply  the 
best  judgment  possible.  Before  the 
final  choice  of  this  minimum  standard 
is  made,  a  series  of  studies  designed  to 
strengthen  that  judgment  is  being  con- 
ducted. These  studies  include: 


Table  3 


Percentage  of  Students  Who  Ans 

vered  Corre 

ctly  Less  Tl 

.id  509!    1.0%,  65%,  ar 

d  70%, 

oi   1  1  IPN  S 

(Mathemat 

cs)  Items  in 

1977-78 

Less  than 

50%  <>! 

60%  of 

65%  of 

70%  of 

Group 

N 

40  items 

48  items 

52  items 

56  items 

Total 

36.356 

21.7% 

35.3% 

43.0% 

51.4% 

Males 

17,756 

22.6 

35.6 

42.9 

50.9 

Females 

18.113 

20.6 

34.8 

42.9 

51.7 

Atm-i  ic  ,in  Indian 

314 

35.4 

55.7 

65.0 

75.8 

Black 

10.133 

49.7 

69.8 

77.9 

84.6 

White 

25.170 

10.2 

21.1 

28.6 

37.7 

Parents'  Education 

Eighth  or  Less 

2.456 

54.2 

71.5 

78.5 

84.4 

8-12 

7,458 

35.3 

53.2 

62.7 

71.1 

H.S.  Graduate 

13,364 

16.8 

30.7 

39.0 

48.4 

Beyond  M.S. 

8.363 

6.5 

13.8 

19.7 

27.6 

Est.  Famil)  (m  ome 

>  $5,000 

3.395 

54.5 

72.9 

79.8 

85.8 

|5,000-$  15,000 

19,738 

22.9 

38.1 

46.8 

55.9 

<  sir>.ooo 

9,032 

6.1 

14.1 

20.0 

28.2 

Education  Dist.    1 

2,098 

30.7 

47.2 

56.0 

64.2 

2 

4,128 

23.0 

37.4 

44.8 

53.2 

3 

5,400 

20.8 

33.9 

41.2 

49.4 

4 

4,981 

27.1 

42.0 

53.0 

59.1 

5 

7,286 

20.9 

33.4 

40.5 

47.9 

6 

5,991 

21.9 

35.2 

42.7 

53.3 

7 

3.576 

16.6 

29.7 

37.8 

46.8 

8 

2.896 

13.6 

26.5 

34.9 

45.1 

Experimental.  For  example,  the 
scores  obtained  by  students  whom 
educators  have  ranked  as  minimally 
competent  will  be  compared  with  the 
scores  of  students  tanked  below 
minimal  competency  to  determine  the 
point  separating  the  two  groups. 
Judgmental.  The  newly  constructed 
tests  will  be  reviewed  by  experts  in 
their  content  fields  for  their  views 
on  what  would  be  minimal  passing 
scores. 

Statistical.  The  distribution  of 
scores  for  the  items  on  the  tests  will 
be  studied  to  determine  whether 
there  is  a  point  on  the  cumulative 
distribution  that  seems  most  effi- 
cient from  a  technical  standpoint  to 
use  as  a  cutoff  point  for  rating 
competencv. 

Referential.  Results  on  the  trial 
competencv  test  will  be  compared 
with  the  results  on  the  norm- 
referenced  tests  given  in  the  spring 
trials. 


REMEDIATION 

The  legislation  states  that  "students 
who  fail  to  attain  the  required  mini- 
mum standard  for  graduation  .  .  shall 
be  given  remedial  instruction." 
Perhaps  the  foremost  concern  of  both 
the  Commission  and  the  citizens  who 
participated  in  the  public  hearings  is 
the  kind  of  remedial  help  that  must 
follow  the  testing.  The  tests  provide 
only  a  first  step  in  what  must  be  a  large 
effort  to  improve  North  Carolina  stu- 
dents' level  of  achievement.  The  Com- 
mission has  strongly  supported  the  re- 
quest for  further  funding  for  remedial 
programs  and  has  pressed  to  have  in- 
formation on  model  programs  sent  to 
local  districts  to  help  them  plan  for  re- 
mediation. 

To  help  the  school  districts  establish 
their  programs,  the  Instructional  Ser- 
vices Division  within  the  State  Depart- 
ment of  Public  Instruction  has  begun  to 
identifv  appropriate  materials  and  suc- 
cessful approaches  to  remediation. 

Components  of  such  plans  might  in- 
clude: reorganization,  such  as  chang- 
ing existing  courses  or  developing  new 
ways  of  teaching  and  new  places  for 
learning;  summer  workshops  to  im- 
prove teachers'  skills  in  remedial  pro- 
grams; and  budget  review  to  consider 
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possible  use  of  local  funds  for  mate- 
rials, supplies,  and  personnel. 

Possible  ways  to  offer  remedial  pro- 
grams might  be  through  smaller  clas- 
ses, summer  programs,  community 
agency  programs,  essential-skills  labs, 
extended-day  programs,  tutorial  pro- 
grams, using  student  teachers,  take- 
home  programs,  differentiated  as- 
signments, and  hiring  more  teacher 
aides. 

Can  remedial  programs  raise  stu- 
dents' competency  levels?  CTB/Mc- 
Gi  aw  Hill,  which  publishes  the  SHARP 
and  TOPICS  tests,  reports: 

During  the  1976-77  school  year, 
students  who  were  identified  as 
having  failed  to  meet  the 
minimum  competency  level  of 
the  Los  Angeles  City  Schools 
were  placed  in  an  institutional 
program  where  materials  were 
provided  to  teach  the  specific 
skills  that  each  student  had  not 
mastered  as  measured  by 
SHARP.  After  instruction  for 
approximately  two  months,  68% 
of  the  students  who  had  previ- 
ously failed  met  the  competency 
criterion  when  retested.  These 
findings  indicate  that  SHARP  is 
sensitive  to  the  instructional  ob- 
jectives and  activities  of  a  basic 
reading  skills  program. 

DIPLOMA  ALTERNATIVE 

The  Superintendent  of  Public  In- 
stitution appointed  a  special  commit- 
tee to  study  the  high  school  diploma 
and  what  alternatives  might  be 
awarded  students  who  fail  to  meet  the 
minimum  competency  standards  but 
have  completed  all  other  graduation 
requirements.  On   the  basis  of  the 


Committee's  recommendations,  the 
State  Board  of  Education  has  proposed 
that  (1)  diplomas  be  awarded  to  stu- 
dents who  complete  all  graduation  re- 
quirements, including  passing  the 
competency  test;  and  (2)  certificates  of 
attendance  be  awarded  to  students  who 
complete  all  other  graduation  re- 
quirements but  do  not  pass  the  compe- 
tency test.  All  students  would  also  be 
given  a  transcript  of  courses  com- 
pleted, grades  attained,  and  attendance 
records  for  grades  9-12.  Each  local  dis- 
trict would  design  its  own  diploma  and 
certificate. 

EXCEPTIONAL  CHILDREN 

What  about  exceptional  children  in 
the  program?  The  State  Board's 
guidelines  state  that: 

1.  All  exceptional  children,  excluding 
the  trainably  retarded  or  severely 
retarded,  shall  take  the  tests; 

2.  Test  adaptations  or  modifications 
in  test  administration  will  be  de- 
veloped where  needed  (e.g.,  blind 
children); 

3.  A  parent  may  apply  for  exemption 
to  his  local  school  board  for  his  ex- 
ceptional child  on  the  grounds  that 
the  test  might  be  harmful.  Exemp- 
tion does  not  mean  that  a  regular 
diploma  will  be  granted. 

The  Division  of  Exceptional  Children  is 
developing  alternative  procedures  for 
testing  handicapped  students. 

THE  COMMISSION'S  FUTURE 
RESPONSIBILITIES 

As  specified  in  the  legislation  thai 
created  the  competency  test  program, 
the  Commission  is  to  "annually  advise 


the  State  Board  of  Education  on  mat- 
ters pertaining  to  the  use  of  high  school 
graduation  competency  tests.''  During 
the  coming  year,  the  Commission  ex- 
pects to:  (1)  recommend  a  cutoff  score; 
(2)  monitor  the  test  administration;  (3) 
review  the  analysis  of  test  results;  (4) 
report  to  the  State  Board  on  the  pro- 
gress of  the  testing  program;  (5)  rec-  ', 
ommend  any  modifications  in  the 
competency  program  that  appear  to  be 
needed;  and  (6)  explore  the  possibility 
of  expanding  the  areas  of  competence 
to  be  tested. 

CONCLUSION 

The  competency  testing  program  is 
an  important  tool  in  the  attempt  to  im- 
prove North  Carolina  schools  and  stu- 
dents. Like  all  powerful  tools,  it  can  be 
misused,  and  injury  can  result. 

The  Competenc)  lest  Commission 
feels  strongly  that  the  crucial  part  of 
this  program  will  comeafter  the  tests.  If 
the  competency  tests  represent  the 
leading  edge  of  a  constructive  program 
that  helps  students  with  minimum 
competency  skills  and  if  the)  motivate 
the  schools  to  strengthen  their  pro- 
grams and  standards,  the)  will  have 
achieved  the  purpose  that  the  authors  t 
of  the  legislation  sought. 
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DEFINING  RESIDENCY 

(continued from  p.  I) 

Changing  circumstances  have,  however,  worked 
against  applying  the  parent-residence  rule  in  an  au- 
tomatic way.  In  response  to  these  circumstances,  sev- 
eral states,  including  North  Carolina,  have  slightly 
modified  their  parent-residence  rule  and  its  applica- 
tion. This  article  will  present  some  of  those  cir- 
cumstances and  show  how  North  Carolina  deals  with 
them  for  pupil-assignment  purposes. 

During  the  1960s,  court-ordered  or  self-imposed 
desegregation  became  prevalent  in  many  southern 


school  systems.  A  few  parents  reacted  negatively  and 
sought  to  avoid  the  heavily  integrated  school  and 
cross-town  busing  by  trying  to  change  the  residence  of 
their  children.  Children  ostensibly  moved  in  with  rela- 
tives or  friends  across  town  who  were  made  "quasi- 
guardians"  and  took  the  residence  of  their  new  "par- 
ents." When  the  Attorney  General  of  North  Carolina 
was  first  questioned  about  this  "school-shopping"  in 
1 970,  he  issued2  an  opinion  that  may  be  summarized  as 
follows:  where  a  child  resides  in  the  same  count)  as  his 
parents,  he  must  attend  the  school  that  serves  the 
geographic  area  of  his  parents'  residence.  Moving  in 


2.  See  41  N.C.A.G.  5  (July  20,  1970)  for  a  copy  of  this  opinion. 
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with  friends  or  relatives  for  the  purpose  of  school- 
shopping  is  not  to  be  permitted.  Further,  a  parent's 
naming  of  a  guardian  is  not  to  be  recognized  unless  the 
guardianship  was  instituted  formally  and  legally  by  a 
court  of  competent  jurisdiction.  Thus  "quasi- 
guardianship"  was  not  to  be  accorded  any  weight  in 
this  situation. 

By  the  early  '70s,  desegregation  of  the  public  schools 
had  become  a  fact  and  less  controversial,  at  least  in  the 
southeastern  states.  But  new  situations  arose,  and  the 
literal  reading  of  the  1 970  opinion  and  of  the  parent- 
residence  rule  began  to  cause  problems.  The  main 
factor  in  these  changed  times  was  the  development  of 
the  local  social  service  agency  and  the  increased  in- 
terest of  the  courts  and  legislatures  in  juvenile  delin- 
quency and  childhood  problems.  It  came  to  be  recog- 
nized that  certain  children  would  not,  could  not,  or 
should  not  stay  in  their  parents'  home.  The  reasons 
were  many  and  different:  family  disharmony,  child 
abuse  or  neglect,  child-abandonment,  or  severe  emo- 
tional or  mental  problems  in  the  child.  New  statutes 
were  passed,  and  courts  took  an  active  interest  in  al- 
leviating these  problems.3  If  the  child  had  been  aban- 
doned, obviously  a  new  parental  figure  had  to  be 
found,  and  the  formality  of  adoption  was  often  neither 
appropriate  nor  expedient.  Similarly,  if  the  child  had 
been  abused  or  neglected  or  if  family  disharmony  or 
emotional  problems  had  created  an  untenable  home 
situation,  he  was  to  be  taken  from  the  home  and  placed 
temporarily  or  permanently  in  a  foster  home  or  group 
facility  for  children.  These  changes  in  residency  often 
meant  that  a  child  moved  into  a  new  school  attendance 
area,  and  the  question  became:  Where  should  the  child 
be  assigned — where  his  parents  reside  or  where  he 
now  lives?  These  situations  required  flexibility,  and  if 
the  strict  parent-residence  and  formal  guardianship 
rules  were  applied,  flexibility  was  impossible.  Thus,  in 
response  to  questions  concerning  this  apparent  im- 
passe, the  Attorney  General  drew  up  some  general 
guidelines,  which  the  examples  below  reflect. 

If  a  child  has  been  actually  abandoned  by  his  parents 
and  he  has  been  placed  in  a  foster  home  or  other 
child-care  facility,  his  residency  is  the  attendance  area 
or  school  district  that  serves  his  new  home. 

If  the  child's  parents,  while  not  actually  abandoning 
him,  have  relinquished  all  ties  and  have  left  him  with 
friends  or  relatives  who  exercise  control  over  him,  the 
child  should  be  allowed  to  attend  school  in  the  district 


North  Carolina's  student-assignment  law,  G.S. 
115-163,  reads  as  follows: 

All  pupils  residing  in  a  school  district  or  attendance  area 
.  .  .shall  be  entitled  to  all  the  privileges  and  advantages  of  the 
public  schools  of  such  district  or  attendance  area  in  such 
school  buildings  to  which  they  are  assigned  by  county  and  city- 
boards  of  education  .... 

Unless  otherwise  assigned  by  the  county  or  city  board  of 
education,  the  following  pupils  are  entitled  to  attend  the 
schools  in  the  district  or  attendance  area  in  which  i  he)  reside: 

(1)  All  persons  of  the  district  or  attendance  area  who  have 
not  completed  the  prescribed  course  for  graduation  in 
the  high  school.  Provided,  the  superintendent,  or  the 
principal  with  the  approval  of  the  superintendent,  of  the 
school  administrative  unit  may,  in  his  discretion,  prohibit 
the  enrollment  of  or  remove  from  school  any  pupil  who 
has  attained  the  age  of  2 1  years. 

(2)  All  pupils  whose  parents  have  recently  moved  into  the 
unit,  district,  or  attendance  area  for  the  purpose  of  mak- 
ing their  legal  residence  in  the  same. 

(3)  Any  pupil  or  pupils  living  with  either  father,  mother  or 
guardian  who  has  made  his  or  her  permanent  home 
within  the  district. 


3.  See,  e.g.,  Article  8  of  Chaptei  1  10  ol  the  North  Carolina  Gen- 
eral S[.nuu-,. eiuitiedChildAbu.se  and  Neglect.  This  article  was  enacted 
in  1971  and  amended  in  1973  and  1975.  It  basically  provides  for 
investigation  of  child-abuse  reports  and  authorizes  the  county  direc- 
lo i  ol  mii  ial  services,  when  he  determines  that  action  is  necessary,  to 
proceed  immediately  in  the  district  court  to  remove  the  child  from 
his  home. 


that  serves  the  surrogate  parents.4  This  situation  may 
take  on  different  characteristics  depending  on  the  de- 
gree of  relinquishment  by  the  parents.  If,  for  example, 
the  parents  go  to  a  new  home  and  leave  the  child  with 
relatives  only  until  they  get  settled,  the  parental  ties 
have  not  been  cut.  The  child's  residence  continues  to 
follow  his  parents'.  For  all  the  situations  in  between, 
local  boards  of  education  and  their  staffs  must  decide 
which  assignment  is  proper  on  the  basis  of  their  own 
interpretation  of  the  facts. 

When  a  child  is  taken  from  his  home  by  a  social 
service  agency  or  a  court  and  placed  in  a  foster  home 
or  group  facility  and  the  agency  or  court  determines 
that  his  best  interests  will  be  served  by  his  attending  a 
school  other  than  the  one  to  which  he  is  or  would  be 
assigned  by  virtue  of  his  parents'  residence,  the  school 
board  should  be  allowed  to  make  an  assignment  that 
best  meets  his  needs.  This  allowance  would  be 
grounded,  of  course,  in  the  existence  of  some  adult 
control  over  and  responsibility  for  him. 

Finally,  school-shopping  to  suit  the  parents'  con- 
venience continues  to  be  prohibited.  Besides  the  ap- 
pointment of  quasi-guardians  to  avoid  integration  or 
busing,  attempts  have  been  made  to  change  residency 
for  purposes  of  school  athletics.  For  example,  some 
parents  have  moved  their  children  in  with  friends  or 
relatives  who  live  in  a  school  district  that  has  a  particu- 
larly good  athletic  program  so  that  the  child  can  par- 


4.  A  similar  factual  situation  existed  in  Kraut  v.  Rachford,  51  111. 
App.  3d  206,  366  N.E.2d  497  (1977),  in  which  the  Illinois  court 
found  that  the  child's  residency  should  be  that  of  the  surrogate 
parent. 
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ticipate  in  its  program.  This  practice  is  also  school- 
shopping  and  should  be  prohibited.5 

These  examples,  which  will  not  cover  all  of  the  situa- 
tions that  will  arise,  were  intended  as  broad  outlines. 
Of  course  any  residency  decision  is  left  to  the  local 
board  of  education's  discretion.  The  examples  also 
represent  an  effort  to  move  away  from  the  rigidity  of 


5.  School-shopping  was  the  factual  finding  in  a  recent  case  from 
Texas — DeLeon  v.  Harlingen  Consolidated  Independent  School 
District,  552  S.W.2d  922  (Tex.  Ct.  Civ.  App.  1977).  The  court  held 
that  the  school  system  could  refuse  to  enroll  students  who  lived  with 
relatives  when  their  parents  lived  outside  the  district  but  continued 
to  exercise  parental  control  over  them. 


the  one- rule- for-residency  approach.  In  the  fluid, 
complex  society  in  which  we  live,  the  inflexible  ap- 
proach is  harmful  when  it  means  that  some  children 
cannot  go  to  school.  Because  this  result  was  never  the 
intent  of  the  original  rules,  these  modifications  are 
offered.  They  should  be  construed  not  as  new  "rules" 
but  as  guidelines  for  determining  residency. 


The  author  is ; 
Carolina. 


Assistant  Attorney  General  of  the  State  of  North 


RECENT  COURT  DECISIONS 


AFFIRMATIVE  ACTION— WHEN  CAN  RACE  BE 
CONSIDERED?  Regents  of  the  University  of  California  v. 
BaAfe,46U.S.L.W.4896(U.S.Sup.Ct.June28,  1978). 

Facts:  The  medical  school  at  the  University  of 
California-Davis  had  two  admissions  programs  for 
each  entering  class  of  100  students —  a  regular  admis- 
sions program  for  84  places  and  a  special  program  for 
admitting  16  applicants  from  minority  groups  (blacks, 
Chicanos,  Asians,  and  American  Indians).  Bakke,  a 
white  male,  applied  in  1973  and  1974  but  was  rejected 
both  times  although  his  test  scores  were  significantly 
higher  than  those  of  applicants  admitted  under  the 
minority  program.  After  his  second  rejection,  he  filed 
suit  in  state  court  to  compel  his  admission,  alleging  that 
the  minority  program  operated  to  exclude  him  on  the 
basis  of  race  in  violation  of  (1)  the  equal  protection 
clause  of  the  Fourteenth  Amendment  and  the  Califor- 
nia Constitution,  and  (2)  Title  VI  of  the  Civil  Rights 
Act  of  1964.  The  trial  court  found  that  the  special 
program  operated  as  a  racial  quota  and  therefore  vio- 
lated the  equal  protection  clause  of  both  the  federal 
and  state  constitutions  and  Title  VI,  which  prohibits 
excluding  any  person  on  the  grounds  of  race  or  color 
from  any  program  that  receives  federal  financial  assis- 
tance. This  court  did  not  order  Bakke's  admittance, 
however ,  because  he  failed  to  prove  that  he  would  have 
been  admitted  but  for  the  special  program.  On  appeal, 
the  California  Supreme  Court,  applying  the  strict- 
scrutiny  test  for  constitutional  questions,  agreed  that 
the  special  admissions  program  violated  the  equal  pro- 
tection clause  and  ordered  Bakke  admitted  because 
the  medical  school  could  not  satisfy  its  burden  of  show- 
ing that  Bakke  would  not  have  been  admitted  even  if 
there  had  been  no  special  program.  The  University  of 
California  then  appealed  the  decision  to  the  United 
States  Supreme  Court. 


Holdings:  The  Supreme  Court  affirmed  the  order 
admitting  Bakke  and  invalidating  the  special  admis- 
sions program,  but  it  reversed  the  California  Supreme 
Court  decision  insofar  as  it  prohibited  using  race  as  a 
factor  in  decisions  on  student  admissions.  Although  it 
is  difficult  to  find  many  points  on  which  a  majority  of 
the  Court  agreed  (there  are  six  separate  opinions  total- 
ing 154  pages),  a  majority  of  five  justices  found  the 
quota  system  unconstitutional  and  another  majority  of 
five  agreed  that  race  could  be  taken  into  consideration 
in  some  circumstances.  Justice  Powell  was  the  swing 
vote  that  created  the  two  majorities,  the  other  eight 
justices  being  split  four  and  four.  He  said  that  the 
quota  system  used  by  the  medical  school  violated  Title 
VI  of  the  Civil  Rights  Act  and  the  equal  protection 
clause  because  it  foreclosed  consideration  to  persons 
like  Bakke  solely  because  of  their  race.  No  matter  how 
strong  Bakke's  qualifications,  he  was  "never  afforded  a 
chance  to  compete  with  applicants  from  preferred 
groups  for  the  special  admission  seats.  At  the  same 
time,  the  preferred  applicants  have  every  opportunity 
to  compete  for  every  seat  in  the  class."  Justice  Powell 
found  this  use  of  race  in  the  admissions  procedure  to 
be  unnecessary  in  achieving  the  compelling  goal  of  a 
diverse  student  body.  Justices  Burger,  Rehnquist,  Ste- 
vens, and  Stewart  agreed  with  Powell's  conclusion  that 
Bakke  must  be  admitted,  but  they  maintained  that  the 
decision  should  be  based  solely  on  Title  VI,  which 
categorically  prohibits  any  person  from  being 
excluded  from  participation  in  any  program  that  re- 
ceives federal  funds  on  the  basis  of  race.  Thus  they 
argue  that  Title  VI  prohibits  any  consideration  of  race 
in  student  admissions. 

Justice  Powell,  however,  concluded  that  the  need  to 
remedy  disadvantages  cast  on  minorities  by  past  racial 
prejudice  and  to  achieve  a  diverse  student  body  jus- 
tified considering  race  in  admissions  decisions  when 
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appropriate  findings  have  been  made  by  competent 
bodies.  Justices  Blackmun,  Brennan,  Marshall,  and 
White  agreed,  though  they  would  also  have  upheld  a 
quota  system  of  the  Davis  type  that  Powell  and  the 
other  four  justices  rejected.  Thus  for  the  first  time  the 
Supreme  Court  upheld  affirmative  action  programs. 
As  long  as  race  is  only  one  factor  in  admissions  deci- 
sions and  does  not  insulate  the  individual  from  com- 
parison with  all  other  candidates  for  available  seats,  it 
may  be  taken  into  consideration. 

Justice  Powell  was  careful  to  distinguish  between  the 
California  quota  system  found  to  be  unconstitutional 
and  the  use  of  racial  preferences  that  has  been  re- 
quired to  desegregate  schools  and  to  overcome  clearly 
documented  discrimination  in  employment  or  admis- 
sions. In  these  situations  racial  quotas  have  been  im- 
posed in  response  to  past  discrimination  (past  dis- 
crimination was  not  part  of  the  record  of  the  Davis 
medical  school,  which  was  founded  in  1968.  and  there- 
fore could  not  serve  as  a  basis  for  recognizing  race  in 
admitting  students).  Thus  racial  or  ethnic  classifica- 
tions are  permissible  in  devising  remedies  for  iden- 
tified past  discrimination,  but  only  when  the  "extent  of 
the  injury  and  the  consequent  remedv  will  have  been 
judicially,  legislative!)  or  administrativelv  defined." 
Powell  made  it  clear  that  in  these  cases,  the  remedy  is 
subject  to  continuing  oversight  "to  assure  that  it  will 
work  the  least  harm  possible  to  other  innocent  persons 
who  bear  no  responsibility  for  whatever  harm  the  ben- 
eficiaries of  the  special  admissions  programs  are 
thought  to  have  suffered."  Thus  where  it  can  be  shown 
that  the  state  has  intentionally  discriminated,  a  racial 
quota  system  or  preference  based  on  race  is  constitu- 
tional as  long  as  it  provides  a  reasonable  remedy  for 
the  past  discrimination  without  unfairly  harming  in- 
nocent persons. 

Bakke  is  now  admitted,  voluntary  rigid  quota  sys- 
tems based  solely  on  race  are  unconstitutional,  and 
affirmative  action  programs  are  permissible,  but  these 
issues  are  far  from  settled.  A  decisive  answer  to  the 
permissible  use  of  race  in  employment  and  admissions 
questions  was  not  provided,  a  result  that  constitutional 
scholar  Paul  Freund  found  salutary.  He  observed  that 
"the  vci  \  fact  that  it  is  somewhat  fuzzy  leaves  room  for 
development,  and  on  the  whole  that's  a  good  thing." 
Perhaps  Time  magazine  summed  up  the  decision  best 
when  it  commented  that  "many  nvne  Bakke-Wke  cases 
are  sure  to  follow,  and  none  of  them  is  likely  tobe  final. 
In  an  evolving  democratic  society  there  are,  inevitably, 
no  final  answers." 


SCHOOL  BOARDS  MAY  BE  SUED  AND  FOUND 
LIABLE  IN  §  1983  SUITS.  Monell  v.  New  York  City 
Department  of  Social  Services,  46  U.S.L.W.  4569  (U.S. 
Sup.  Ct.,  June  6,  1978). 

Facts:  The  social  services  department  and  the  board 
of  education  in  New  York  City  had  written  policies 
forcing  employees  to  take  unpaid  leave  beginning  at 
an  arbitrary  point  during  pregnancy.  In  1971  certain 
employees  of  the  agencies  brought  a  class  action  under 
§  1983  of  the  Civil  Rights  Act  of  187 1,  which  provides 
that  "any  person"  who  deprives  another  of  his  federal 
constitutional  or  statutory  rights  shall  be  liable  to  the 
aggrieved  party.  The  plaintiffs  asked  for  an  injunction 
against  further  enforcement  of  the  policies  and  back 
pay  for  the  time  involuntarily  lost  from  work.  Signifi- 
cantly, they  sued  the  governmental  agencies  directly 
and  the  agency  heads  in  their  official  capacities  rather 
than  suing  the  agency  heads  as  private  individuals. 
Once  suit  was  filed,  the  departments  dropped  their 
leave  requirements,  but  the  employee-plaintiffs  con- 
tinued to  press  the  back-pay  portion  of  their  claim.  In 
1974  the  United  States  Supreme  Court  held  such 
forced-leave  policies  unconstitutional  (Cleveland  Board 
of  Education  v.  La  Fleur,  414  U.S.  632). 

The  district  court  held  that  on  the  basis  of  La  Fleur 
the  defendants  had  violated  the  employees'  constitu- 
tional rights.  Following  the  precedent  of  Monroe  v. 
Pape,  365U.S.  167  (1961),  however,  the  court  held  that 
no  monetary  recovery  was  possible  under  §  1983 
against  any  local  government  agency  or  its  officers  in 
their  official  capacities.  (Monroe  held  that  a  municipal- 
itv  was  not  a  "person"  within  the  meaning  of  §  1983 
and  that  Congress  had  never  really  intended  by  that 
legislation  to  obligate  public  treasuries  to  reimburse 
individuals  whose  rights  were  violated  by  public  agen- 
cies.) The  Second  Circuit  Court  of  Appeals  approved. 

Holding:  The  Supreme  Court  overruled  the  Monroe 
holding,  thereby  opening  the  way  for  the  plaintiffs  to 
recover  from  the  governmental  defendants  and  indi- 
cating that  in  the  future  government  itself,  in  certain 
circumstances,  must  reimburse  persons  with  cogniz- 
able §  1983  claims  against  the  governmental  unit.  The 
majority  opinion  first  reviews  the  legislative  history  of 
§  1983  and  reaches  a  different  conclusion  from  that 
reached  in  Monroe.  It  held  "that  Congress  did  intend 
municipalities  and  other  local  government  units  to  be 
included  among  those  persons  to  whom  §  1983 
applies."  From  that  premise  the  Court  reasons  that 
plaintiffs  may  gain  financial,  declaratory,  or  injunctive 
relief  from  local  governments  when  the  plaintiffs  con- 
stitutional rights  have  been  abrogated  by  persons  who 
are  carrying  out  an  official  policy  or  custom  of  the 
governmental  body.  The  opinion  justifies  overruling 
Monroe  on  four  grounds.  First,  re-examination  of  con- 
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gressional  debate  on  §  1983  proves  that  the  Monroe 
Court  misunderstood  the  meaning  of  the  act.  Second, 
Monroe  has  never  been  clear  precedent  because  other 
Supreme  Court  opinions,  ones  in  which  jurisdiction 
was  not  challenged,  have  held  some  local  governments 
(specifically,  school  boards)  liable  under  §  1 983.  Third, 
Congress  has  recently  indicated  (through  the  Civil 
Rights  Attorneys'  Fees  Act)  a  desire  to  hold  all  local 
governments  liable  under  §  1983.  Finally,  the  primary 
reason  for  following  precedent — that  parties  have  re- 
lied on  it — should  not  apply  when  reliance  would 
mean  allowing  parties  (here  local  governments)  to  con- 
tinue to  violate  constitutional  rights  without  fear  of  the 
consequences. 

The  Court  was  careful  to  note  that  this  case  did  not 
settle  the  issue  of  whether  governments  retain  some 
kind  of  immunity  that  will  partially  protect  them  from 
§  1 983  judgments  even  though  they  are  "persons"  who 
may  be  sued.  The  majority  states,  "[W]e  have  no  occa- 
sion to  address,  and  do  not  address  what  the  full  con- 
tours of  municipal  liability  under  §  1983  may  be" — and 
later,  "[W]e  express  no  views  on  the  scope  of  any 
municipal  immunity  beyond  holding  that  municipal 
bodies  sued  under  §  1983  cannot  be  entitled  to  an 
absolute  immunity,  lest  our  decision  that  such  bodies 
are  subject  to  suit  under  §  1983  'be  drained  of  mean- 
ing.' " 

Thus  a  full  understanding  of  Monell's  effect  must 
await  further  litigation.  Lower  federal  courts  may 
apply  the  standard  of  immunity  to  governmental 
bodies  found  in  Woodv.  Strickland,  420  U.S.  308  (1975), 
or  they  may  develop  a  different  standard.  {Wood  im- 
poses personal  liability  on  officials  who  violate  basic 
constitutional  rights  of  which  they  knew  or  should 
have  known.)  All  that  we  know  from  Monell  is  that  the 
Supreme  Court  will  not  allow  an  immunity  so  broad  as 
to  eliminate  liability  entirely. — Anne  M.  Dellinger 


RESIDENCY  FOR  TUITION  PURPOSES  IS  A 
QUESTION  OF  STATE  LAW.  Elkins  v.  Moreno,  46 
U.S.L.W.  4337  (U.S.  Sup.  Ct.  April  19,  1978). 

Facts:  Nonimmigrant  alien  students  at  the  Univer- 
sity of  Maryland,  each  of  whom  was  dependent  on  a 
parent  who  resided  in  Maryland,  were  denied  resident 
status  for  tuition  purposes.  Each  student  held  a  G-4 
nonimmigrant  visa,  the  type  issued  to  officers  and 
employees  of  international  organizations  and  their 
immediate  families  for  the  length  of  their  employ- 
ment. The  university  maintained  that  since  the  stu- 
dents had  not  been  admitted  to  the  United  States  for 
permanent  residence,  they  could  not  demonstrate  an 
intent  to  live  permanently  or  indefinitely  within  the 
state.  Because  it  believed  that  a  nonimmigrant  alien 


could  not  be  domiciled  in  the  state,  the  university  au- 
tomatically denied  resident  status  to  such  students. 

After  exhausting  the  university's  administrative  ap- 
peal procedure,  the  students  filed  a  class  action  in  { 
federal  district  court.  Seeking  declaratory  and  injunc- 
tive relief,  they  claimed  that  the  automatic  denial  of 
resident  status  because  of  their  G-4  classification  de- 
nied them  rights  to  due  process  and  equal  protection 
of  the  laws.  The  court  granted  limited  relief  by  enjoin- 
ing the  university  from  using  an  irrebuttable  presump- 
tion that  they  were  nondomiciliaries  to  deny  resident 
status  to  holders  of  G-4  visas.  It  held  that  under  federal 
immigration  law,  nonimmigrant  aliens  had  the  legal 
capacity  to  change  domicile  and  therefore  could  be- 
come domiciled  in  Maryland.  This  made  it  necessary 
for  the  university  to  examine  the  claims  of  G-4  visa 
holders  individually  to  determine  whether  the 
domicile  requirement  was  met.  The  Court  of  Appeals 
for  the  Fourth  Circuit  affirmed,  and  the  university 
appealed  to  the  United  States  Supreme  Court. 

Issue  1:  Does  federal  immigration  law  make  it  im- 
possible for  G-4  (nonimmigrant)  visa  holders  to  estab- 
lish a  United  States  domicile?  No. 

The  university  argued  that  nonimmigrant  aliens  are 
temporary  residents,  and  therefore  they  cannot  estab- 
lish the  intent  to  remain  indefinitely,  which  is  a  re- 
quirement of  claiming  a  United  States  domicile.  The 
students  claimed  that  they  intended  to  stay  in  the  Unit-  / 
ed  States  indefinitely  and  that  such  intent  did  not 
violate  the  limitations  of  their  visas.  The  Supreme 
Court  agreed  with  them  and  held  that  although  im- 
migration laws  require  some  kinds  of  nonimmigrant 
aliens  to  state  that  they  will  leave  the  country  by  a 
specified  date  or  will  maintain  a  permanent  residence 
abroad,  holders  of  G-4  visas  face  no  such  requirement. 
The  Court  said  that  because  a  G-4  alien  can  keep  his 
G-4  status  as  long  as  he  keeps  his  job,  he  can  conceiva- 
bly remain  in  the  United  States  indefinitely  and  claim 
the  United  States  as  his  domicile. 

Issue  2:  Can  these  nonimmigrant  aliens  become 
domiciliaries  of  Maryland  simply  because  they  can  le- 
gally become  domiciliaries  of  the  United  States?  Not 
necessarily. 

Simply  because  federal  law  allows  G-4  aliens  to 
change  their  domicile  to  the  United  States  does  not 
affect  whether  they  may  become  domiciliaries  of  Mary- 
land. Holding  that  the  determination  of  state  domicile 
is  a  matter  of  state  law,  the  Supreme  Court  refused  to 
make  the  determination  in  this  case.  Instead,  it  sent  the 
issue,  by  certified  question,  to  the  Maryland  Court  of 
Appeals.  If  the  Maryland  court  finds  that  a  G-4  alien 
can  become  domiciled  in  Maryland,  the  university  will 
be  forced  to  reconsider  each  student's  claim  for  in- 
state tuition.  ( 
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STATISTICAL  EVIDENCE  OF  PAY  DIFFER- 
ENCES IN  SEX  DISCRIMINATION  CASES. Keyes  v. 
Lenoir-Rhyne  College,  552  F.2d  579  (4th  Cir.  1977). 

Facts:  Lenoir-Rhyne  College  (N.C.)  required  all 
employees  to  retire  at  age  sixty-five.  When  Keyes,  a 
female  tenured  professor,  reached  age  sixty-five,  she 
was  notified  that  her  employment  would  terminate  at 
the  end  of  the  academic  year.  She  then  asked  the  board 
of  trustees  to  extend  her  services  beyond  the  retire- 
ment age,  as  it  had  done  with  certain  other  faculty  who 
had  reached  sixty-five.  The  board  refused.  Keyes  then 
filed  complaints  with  the  Department  of  Labor  and  the 
Equal  Employment  Opportunity  Commission.  When 
neither  of  these  agencies  acted,  she  brought  suit  in 
federal  district  court. 

Keyes's  suit  was  maintained  as  a  class  action  for 
alleged  sex  and  age  discrimination  in  the  college's  re- 
tirement and  salary  policies.  Before  the  trial,  Keyes 
requested  that  the  school's  personnel  records  and  rec- 
ords from  the  government's  previous  investigation  of 
sex  discrimination  at  the  college  be  produced.  The 
court  ordered  that  all  requested  information  except 
annual  confidential  departmental  evaluations  of  each 
faculty  member  be  produced.  It  concluded  that 
neither  Keyes  nor  her  class  was  entitled  to  relief  under 
Title  VII  (the  provision  of  the  Civil  Rights  Act  of  1964 
prohibiting  employment  discrimination),  the  Four- 
teenth Amendment,  or  the  Equal  Pay  Act  of  1963. 

On  appeal  to  the  Fourth  Circuit,  Keyes  argued  that 
statistical  data  showing  the  average  male  faculty  salary 
at  Lenoir-Rhyne  to  be  higher  than  the  average 
female's  salary  was  enough  to  establish  a  prima  facie 
case  of  sex  discrimination.  She  contended  that  once 
this  was  established,  the  burden  of  proof  should  shift 
to  the  college  to  justify  its  disparate  treatment.  Keyes 
also  argued  that  the  failure  to  produce  the  teacher 
evaluations  kept  her  from  discovering  evidence  that 
would  have  shown  that  the  school's  explanation  of  the 
unequal  treatment  of  men  and  women  was  wrong. 

Issue  I:  Is  statistical  evidence  showing  that  male  fac- 
ulty members  receive  higher  salaries  than  female  fac- 
ulty members  sufficient  to  establish  a  prima  facie  case 
of  sex  discrimination?  No. 

The  court  held  that  plaintiffs  statistical  evidence  of 
higher  average  salary  for  men  than  for  women  was 
insufficient  to  show  sex  discrimination.  To  prevail,  the 
plaintiff  must  demonstrate  differences  in  the  salaries 
of  male  and  female  faculty  members  whose  jobs  are 
substantially  the  same.  The  court  indicated  that  such  a 
showing  requires  a  comparison  of  salaries  "discipline 
by  discipline  or  department  by  department."  Statistics 
showing  that  three  of  four  females  and  eight  of  eleven 
males  were  granted  extensions  to  teach  beyond  age 
sixty-five  did  not  persuade  either  the  district  court  or 


the  court  of  appeals  that  the  college  had  engaged  in  sex 
discrimination. 

Issue 2:  Can  a  school  be  forced  to  produce  confiden- 
tial evaluations  of  its  teachers  if  the  plaintiff  alleges 
that  the  evaluations  may  help  show  sex  and  age  dis- 
crimination? Not  necessarily. 

The  court  balanced  the  interest  of  the  college  in 
receiving  open  and  objective  evaluations  of  its 
employees  against  the  plaintiffs  need  for  the  informa- 
tion. It  decided  that  these  evaluations  were  more  im- 
portant to  the  college  than  the  information  would  be  to 
her  and  unless  the  college  relied  on  the  evaluations  to 
justify  its  employment  practices,  it  is  not  required  to 
produce  them.  Since  the  college  made  no  attempt  to 
use  them,  the  court  did  not  require  disclosure. 


EXHAUST  ADMINISTRATIVE  PROCEDURES 
BEFORE  LITIGATING  PUPIL  ASSIGNMENTS. 

Cameron  v.  Wake  County  Board  of  Education,  No.  7710SC 
548  (N.C.  App.,  filed  June  6,  1978). 

Facts:  Students  in  the  Wake  County  schools  brought 
a  class  action  in  state  court  challenging  the  student- 
assignment  plan.  They  sought  a  preliminary  injunc- 
tion to  prohibit  enforcement  of  the  plan  and  a  de- 
claratory judgment  that  the  plan  was  arbitrary  and 
capricious  and  therefore  unconstitutional. 

The  plaintiffs  contended  that  the  plan,  adopted  to 
further  desegregate  schools,  was  unconstitutional  be- 
cause it  was  not  in  the  best  interests  of  the  pupils.  The 
defendant  school  board  argued  that  plaintiffs  had 
failed  to  exhaust  administrative  remedies  required  by 
G.S.  115-178  and  -179  and  therefore  could  not  bring 
their  action  to  court.  The  trial  court  granted  defen- 
dant's motion  to  dismiss,  and  plaintiffs  appealed  to  the 
North  Carolina  Court  of  Appeals. 

Holding:  The  court  of  appeals  affirmed.  It  found 
that  plaintiffs  had  not  followed  the  administrative  ap- 
peals process  of  G.S.  115-178  and  - 1 79.  These  statutes 
require  the  following  actions  before  a  parent  who  ob- 
jects to  the  assignment  of  his  child  may  initiate  a  court 
action:  (1)  The  parent  must  apply  to  the  board  of 
education  for  reassignment  within  ten  days  after  being 
notified  of  assignment.  (2)  Within  five  days  after  he 
receives  notice  that  the  board  refuses  to  assign  his 
child,  the  parent  must  request  a  hearing. before  the 
board.  (3)  After  the  hearing,  if  the  board  still  refuses  to 
reassign,  the  parent  may  appeal  to  the  superior  court 
within  ten  days  of  the  board's  decision.  The  court  held 
in  this  case  that  the  failure  to  exhaust  administrative 
remedies  required  dismissal  of  plaintiffs  case.  It 
agreed  with  previous  case  law  that  the  purpose  of  an 
administrative  procedure,  which  is  to  provide  a  more 
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efficient  alternative  to  litigation,  would  be  thwarted  if 
the  process  could  be  short-circuited  by  immediately 
seeking  a  judicial  remedy. 


COUNTY  APPROPRIATIONS  TO  NONPUBLIC 
SCHOOLS.  Hugkey  v.  Clonmger,  No.  77CVS704  (N.C. 
Ct.  App.  July  11,  1978). 

Facts:  The  Gaston  County  commissioners  appro- 
priated $48,000  to  a  private,  nonprofit  school  for  chil- 
dren with  dyslexia  because  the  county's  public  schools 
could  not  adequately  serve  county  students  with  learn- 
ing disabilities.  The  school  serves  seventy-three  chil- 
dren with  learning  disabilities  and  is  approved  and 
certified  as  a  nonpublic  special  school.  It  used  part  of 
the  appropriated  funds  to  reduce  the  tuition  of  Gaston 
County  students  but  used  the  rest  to  meet  general 
school  operating  costs.   The   plaintiff,   a  citizen- 


taxpayer,  sued  to  stop  the  appropriations  on  the 
grounds  that  they  were  unauthorized  by  statute  and 
violated  the  public-purpose  clause  of  the  North 
Carolina  Constitution.  The  trial  court  found  the  I 
county  appropriation  to  be  constitutional  because  it 
provided  "services  for  the  educational  needs  of  its 
children  not  available  in  the  public  schools."  The  plain- 
tiff appealed. 

Held:  The  North  Carolina  Court  of  Appeals  re- 
versed on  the  grounds  that  the  appropriation  was  not 
for  a  public  purpose.  It  found  the  appropriation  to  be 
"clearly  an  attempt  to  attain  a  benevolent  and  com- 
mendable end,"  but  because  only  a  portion  of  the 
expenditure  was  actually  used  to  reduce  students'  tu- 
ition, the  appropriation  was  deemed  "a  primary  be- 
nefit to  [a]  private  entity"  and  was  therefore  uncon- 
stitutional. The  court  then  distinguished  between  di- 
rect disbursements  to  students  for  educational  pur- 
poses, which  it  said  are  permissible,  and  direct  assis- 
tance to  private  entities,  like  this  school,  which  are  not. 


UPCOMING  INSTITUTE 

SCHOOL  LAW  CONFERENCES 

AND  COURSES 

Public  School  Law  Course  for  administrators, 
board  members,  and  attorneys.  January  to 
April  1979  (meets  eight  times  at  the  Insti- 
tute of  Government). 

School  Attorneys'  Conference.  February  2-3, 
1979,  at  the  Institute. 

School  Law  Conference  for  board  members  and 
administrators.  March  15-16,  1979,  at  the 
Institute. 

Principals'  Law  Conference.  April  16-17,  1979, 
at  the  Institute.  This  conference  is  the  first 
in  what  will  become  an  annual  school  law 
conference  for  principals. 
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